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International aviation is one of the fields in which the United 
States Government has not yet developed a comprehensive policy. 
It is true that the need for such a program has not appeared to 
be pressing. The United States is a vast empire with no great 
foreign airlines sweeping across our skies. Not yet built are the 
projected seadromes which will bring European airlines into direct 
contact with our shores. Visits by the Graf Zeppelin and the 
Dornier Do-X are still considered as matters of curiosity rather 
than as the beginning of a new system of trans-Atlantic com- 
munication, Tours made by American aviators in European and 
Asiatic countries are events to be arranged in each particular case 
by resort to old diplomatic methods. And all of this is in the 
face of the fact that our invasion of the Canadian and Latin Ameri- 
can field has shown that the lack of an international policy hampers 
the development of our aeronautical system. 

If the growth of aviation proceeds as rapidly in the coming 
decade as in the past the foreign contacts of the United States will 
become increasingly complex. Under these conditions an enlightened 
Government will develop a policy which will run ahead of present 
events, seeking to promote not only the welfare of its own people 
but also the development of aeronautics as a human enterprise in 
which all great nations participate. In this connection it should 
be pointed out that the position of France today in the aeronautical 
world depends not entirely upon the record of her aviators and 
engineers in the history of the art oé flying, but fully as much 
upon the contributions made by French jurists, administrators and 
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governmental experts to the problem of international regulation 
of aviation. 

The following proposals are offered as the basis for a com- 
prehensive foreign air policy on the part of the United States, 


Uniform Internal Regulation 


In the first place, the United States may well put its own 
house in order. International aviation will ever be facilitated by 
complete uniformity in regard to internal regulation. In a cen- 
tralized state like France, flying is not hampered by varying local 
requirements. An aviator and his machine are subject to the same 
general rules no matter what part of France he flies over, and 
thus a foreign pilot is not required to master separate groups of 
regulations for every department of the Republic. Even in fed- 
eral states, such as Germany and, in a measure Russia, uniformity 
is maintained by a proper degree of centralization or integration. 
The supreme virtue of aviation as a mode of transportation is its 
speed; hence, any interference with rapidity of movement as a 
result of differing regulations in local districts is to be avoided. 

The forty-nine jurisdictions in the United States, to say nothing 
of the various territorial and colonial districts, offer a difficult prob- 
lem in administration, Fortunately, the authority of the federal 
government over interstate commerce is not now in principle, seri- 
ously challenged. But there are several matters such as quaran- 
tine, taxation and other possible burdens on interstate commerce 
which still present complications, The immediate future seems to 
offer little prospect that foreign airlines will operate in intrastate 
transportation. But the operation of such airlines in foreign and 
even interstate commerce is a matter of concern in the present 
generation. 

Obviously the program for uniformity of federal, State and 
municipal air laws, regulations and practices should go forward.’ 
Twenty-one States have so far adopted uniform air laws.? But 
even more beneficial than uniform State laws is the extension of 





1. Attention is called to the program presented by the Aeronautics 
Branch of the United States Department of Commerce. See Air Commerce 
Bulletin, March 16, 1931, pp. 467-468. Compare an address by Fred D. 
Fagg, Jr., on “Incorporating Federal Law into State Legislation” in 1 Jour. 
or Air Law, 199-204 (1930); and Warren Jefferson Davis on “State Regu- 
lation of Aircraft Common Carriers” in 1 Air Law Review, 47-60 (1930). 

2. In addition to the Uniform State Law for Aeronautics and the 
Uniform State Air Licensing Act, note that the American Bar Committee 
on Aeronautical Law has just submitted its proposed Uniform State Aero- 
nautical Code at the September, 1931, meeting at Atlantic City. 
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the national Air Commerce Act of 1926 to cover practically every 
phase of interstate flying. There is need for constant and im- 
mediate revision of air traffic regulations to meet the requirements 
of a rapidly developing industry. This can best be accomplished 
by a centralized supervision which will not be obliged to await the 
slow process of local legislation and regulation. In only five States 
does the legislature meet annually; in 42 States, sessions are bi- 
ennial; while in one State, quadrennial. At the same time, the 
difficulty of obtaining local uniformity in revision of the applica- 
tion of legislative rules is immense. 

There will always be a constitutional question as to the exact 
demarcation between federal and State regulation of interstate com- 
merce. By virtue of the police power reserved to the States under 
the Constitution, States have asserted a right to regulate such things 
as the height of flying or the route to be followed over populated 
areas.* How far does this local power to regulate extend? Ina 
series of cases dealing with railway transportation, shipping, pipe- 
lines, telegraphs and telephones, the federal courts have developed 
the rule that Congress or federal agencies may regulate even intra- 
state commerce insofar as necessary to preserve federal control of 
interstate and foreign commerce. In other words, the States may 
not impose physical, financial or administrative burdens upon com- 
merce reserved exclusively to federal control.t Under these cir- 
cumstances the federal government is warranted in pushing the 
realm of national supervision as far as the courts will permit.® 

Finally, all regulation of interstate and foreign commerce 
should be reduced to the minimum requirements necessary to insure 
public safety and welfare. There is no virtue in governmental 
regulation of itself. At the most, supervision by governments is 
merely a means to an end. There is need to guard the public 
from inexperienced or criminal pilots, to lay out routes of travel 
over populated districts, to prescribe the height of flying in the 
interest of public safety, to test the airworthiness of planes, to 
prevent smuggling, to check the spread of contagious disease by 
air traffic, and to frustrate military spying by the creation of pro- 





3. Relative to the troublesome question of jurisdiction, see People of 
the State of New York v. Edwin Katz, 140 Misc. 46, 249 N. Y. S. 719 (1931) 
and comment thereon in 2 Air Law Review, 386-393 (1931). 

4. Compare Southern Railway v. U. S. (1911), 222 U. S. 20; Minnesota 
Rate Cases (1912), 230 U. S. 352; Shreveport Case (1913), 234 U. S. 342; 
Atlantic-Pacific Stages v. Stahl, 36 Fed. (2d) 260; Western Union Telegraph 
Company v. Boegli (1919), 251 U. S. 315. 

5. Compare the address of Colonel Clarence M. Young before the Air 
Law Institute in August, 1931. 1 Jour. or Air Law, 423-32 (1930). 
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hibited areas. But, in the interest of a new and rapidly develop- 
ing industry, governmental supervision should be made as little 
burdensome as possible. Constant study is required in order to 
ascertain whether regulatory measures have not become archaic and 
should be relaxed, or whether new regulations are not required 
in the interest of both the public and the industry. Because of 
this need for constant revision of air rules, the commonwealth 
is better served by central rather than by local control. 


The International Air Navigation Convention of 1919 


The same logic which applies to the promotion of uniformity 
of regulation within the territory of the country also argues for 
uniformity within the family of nations, It is assumed that inter- 
national flights are to be encouraged. True it is that every foreign 
pilot who .flies over our territory is a potential belligerent who 
in case of war becomes a valuable asset to an enemy state be; 
cause of his acquaintance with our terrain and air equipment. But 
this is a problem which more immediately concerns European na- 
tions. America has small cause to fear an aerial invasion by a 
powerful enemy. Thus, if such inveterate foes as France and Ger- 
many, France and Italy, or Germany and Poland, in the interest 
of international aviation, can admit foreign pilots in daily flights 
over their territories, surely the United States is in no position 
to offer convincing arguments in mitigation of a policy of aerial 
isolation. Foreign intercourse through air traffic, like other phases 
of international commerce, is generally beneficial to all participants. 
Flights of national heroes like Blériot, Graham-White, Lindbergh 
and Byrd make for international good-will. Established schedules 
such as the great airlines in Europe and the Pan American Air- 
ways through Latin America promote trade and foster international 
education. 

A complexity of national regulations governing air traffic is 
a hindrance to international aviation. Hence the valiant effort of 
France, Great Britain and other air powers to maintain a system 
of universal aerial regulation. American representatives at the 
Paris Peace Congress assisted in the draft of the International Air 
Navigation Convention of 1919 which set up a uniform régime of 
international regulation with a Commission (the Commission In- 
ternationale de Navigation Aérienne) meeting each year to revise 
the rules and secure amendment to the treaty.° But the American 





6. For the text of this treaty and protocol of amendments, see /nter- 
national Commission for Air Navigation: Convention relating to the Regula- 
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Government failed to ratify the convention and become a participat- 
ing member in C. I. N. A. 

The twenty-nine states now comprised in the system include 
Great Britain and the Dominions, France, Italy, Belgium, Poland, 
Portugal, the Saar, Czechoslovakia, Jugoslavia, Greece, Bulgaria, 
Rumania, Sweden, Norway, Denmark and the Netherlands. The 
Asiatic members are Japan, Siam and Persia. From South America 
come Uruguay and Chile. Due to an almost fatal blunder the 
central powers in the World War were, in the beginning, excluded 
from membership. But this prohibition has been removed, and 
in 1929, amendments to the Convention were initiated specifically 
to meet German objections.” It thus seems probable that Germany 
and Austria will soon become members. Hence, C. I. N. A. con- 
stitutes today the only air régime embracing all continents on the 
face of the globe and bidding fair to become a well-nigh universal 
system. 

What is the practical achievement of C. I. N. A.? There ap- 
pears to be a number of minimum requirements as to airworthiness 
certificates, pilots’ licenses, registry of aircraft, markings and signals 
which are workable rules whether they are applied in Japan, or 
Chile or France and the adoption of which greatly facilitates in- 
ternational traffic. Such rules have been formulated in the régime 
of C. I. N. A—the rules of permanent character being incorporated 
in the treaty, the rules of temporary character being included in 
the annexes to the treaty which can be revised from year to year 
by vote of the signatory states. The feasibility of the rules has 
been tested by time; the efficacy of the uniform system is yearly 
depicted in the meetings of C. I. N. A., and thus far only one 
of the member states—Panama—has seen fit to withdraw from 
the organization. 

America’s failure to ratify the Convention of 1919 was a re- 
sult of the stampede at the close of the World War to withdraw 
from European affairs and even from many phases of international 
co-operation.® In justification of this policy of isolation it has fre- 





tion of Aerial Navigation dated October 13, 1919 (Paris, May, 1929); and 
Official Bulletin (November, 1930), No. 18, pp. 44-53 and appendix. 

7. International Commission for Air Navigation: Extraordinary Ses- 
sion of June, 1929, Draft Minutes (Paris, 1929), pp. 147-148. 

8. The Air Navigation Convention has been pending before the Senate 
for a number of years. It was among the several universal agreements that 
President Wilson refrained from submitting to the Senate after the rejection 
of the Treaty of Versailles in 1919, Finally, on June 16, 1926, President Coolidge 
submitted the Convention and two amending Protocols of October 27, 1922, 
and June 30, 1923 to the Senate which apparently has taken no action 
thereon. Compare Publications of the Department of State: Treaty In- 
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quently been said that C. I. N. A., as well as the League of Na- 
tions, represents merely a European régime. But such statements 
are incorrect. Japan, the leading Asiatic air power is a member, 
and other Asiatic states as well as South American and Oceanic 
states actively participate. 

Viewed as a problem of international government there appears 
to be no valid reason why the United States should not join C. I. 
N. A. If there is any apprehension that such a policy would mean 
a surrender of our sovereignty over the superjacent air it should 
be disspelled by reading the first article of the convention which 
stipulates in unequivocal language that: ‘The high contracting 
parties recognize that every power has complete and exclusive 
sovereignty over the air space above its territory.” This prin- 
ciple, as a part of the treaty, cannot be altered without the consent 
of every signatory power. On the other hand, if the argument 
is that international regulation can best be accomplished by regional 
systems, like a Pan American union, a European federation, or a 
Pan Asiatic movement, the answer is equally sound. Regional 
systems have their place, but universal systems like the League of 
Nations, the World Court, the Universal Postal Union and the 
International Office ‘of Public Health offer advantages in the 
mechanics of international co-operation that cannot otherwise be 
obtained. 

Experienced diplomats are aware of the benefits to be derived 
from a policy permitting America, by representation in the yearly 
meetings of C. I. N. A., to participate in the development of 
international regulation of aviation and at the same time to smooth 
the way for adjustment of disputes similar to our controversies 
with France over the monopoly of South American routes. 


The Pan American Commercial Aviation Convention 


American membership in C. I. N. A. would not involve our 
abandonment of the Pan American air régime. It is possible and 
also desirable that a regional system including all countries of the 
Americas should exist by the side of the universal régime. There 
is nothing inherently antagonistic between universal and regional 





formation, Bulletin No. 14, November, 1930, p. 20; Department of State: 
Treaty Division: Monthly Bulletin of Treaty Information, April, 1929, p. 5. 
The United States accepted the invitation to be represented at the extra- 
ordinary session of C. I. N. A. in June, 1929, to draft a protocol of amend- 
ment to the Convention of 1919. The American delegation consisted of 
William P. MacCracken, then Assistant Secretary of Commerce, and Joseph 
R. Baker, a drafting officer of the Department of State. 
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systems, particularly so, in case that all members of the regional 
régime share the benefits and responsibilities of the world-wide 
group. If it is believed that international co-operation with Latin 
American countries can be promoted by a special régime beyond 
the benefits gained by association with these states in C. I. N. A., 
then by all means the Pan American union should be employed 
for this purpose. 

The Pan American Commercial Aviation Convention was orig- 
inally drafted on the initiative of the United States and signed at 
the Sixth Pan American Conference held in Havana in February, 
1928. After three years of deliberation, the United States Senate 
has finally ratified the Convention (February 20, 1931).° Down 
to the present time, only four Latin American countries—two of 
them satellites of the United States—have ratified, these states 
being Guatemala, Mexico, Nicaragua and Panama.’° Thus, the 
Convention does not afford at present a wide basis for co-operation 
in the New World. 

Suspicions have been entertained in various quarters to the 
effect that the American promoters of the Pan American Con- 
vention expected to raise up a regional régime as a rival to C. I. 
N. A. Without attempting an examination of the justification of 
such apprehensions, attention should be called to the fact that an 
undisguised competition has actually appeared in Europe. In 1926, 
after Spain’s withdrawal from the League of Nations, Prima de 
Rivera called a conference of the two Iberian powers and all the 
Latin American states. The result was the Ibero-American Air 
Convention, the text of which is almost an exact duplication of the 
Air Navigation Convention of 1919.11 But the widely trumpeted 
Ibero-American régime has not found wide acceptance, Portugal has 
failed to ratify the Convention; and Spain’s ratification has been 





9. For the text of the Convention see Treaty Series (United States), 
No. 840; Congressional Record, February 20, 1931, pp. 5514-5517; Air Com- 
merce Bulletin (Department of Commerce), March 16, 1931, pp. 460-464. 
For the Spanish text of the Convention see Report of the Delegates of the 
United States of America to the Sixth International Conference of Amer- 
ican States, 1928 (Washington, 1928), pp. 177-189. See also, Stephen Latch- 
ford, Habana Convention on Commercial Aviation, 2 Jour. or Air Law, 
207-10 (1931). 

10. Compare Publications of the Department of State: Treaty Informa- 
tion, Bulletin No. 17, February, 1931, p. 10. 

11. For the Spanish text see the Gaceta de Madrid, April 23, 1927. An 
English translation is found in International Commission for Air Naviga- 
tion: Extraordinary Session of June, 1929, Draft Minutes (Paris, 1929), 
annex c. A French translation is in Revue Juridique Internationale de la 
Locomotion Aérienne (1927), vol. xi, pp. 97-110. 
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followed only by that of Mexico, Paraguay, the Dominican Repub- 
lic and Costa Rica. 

There are not lacking America aerial experts who propose that 
the best method for reconciling all interests would be to have the 
United States sign and ratify the Ibero-American Convention in 
the expectation that our example would be followed by Germany, 
and ultimately by all the powers now included in C. I. N. A. The 
answer to this proposal must be that such an indirect method for 
bringing the United States into the universal régime appears even 
more laborious than the task of persuading the Senate to ratify 
the Air Navigation Convention of 1919. 

It is frequently assumed in the United States that the Pan 
American Convention of 1928 adequately compensates for American 
abstention from C. I. N. A. and that it brings to the New World 
all the benefits of international co-operation offered by the Con- 
vention of 1919. The assumption is incorrect. As a regional agree- 
ment, supplementary to a universal régime like C. I. N..A., the 
Pan American Convention may be considered as an admirable 
makeshift arrangement. But if it is to serve as the only multilateral 
aviation agreement to which the United States is a party, it is in- 
complete and defective. The Pan American Convention was never 
intended to secure uniformity of regulation even as to registry 
of ownership, customs procedure, markings and signals, nor to 
impose high standards as to certificates of airworthiness and pilots’ 
licenses. The Convention was negotiated at a time when American 
aviation interests were, with justification, pressing the Department 
of State for the negotiation of arrangements to facilitate the ex- 
tension of American airlines throughout Latin America, the priv- 
ileges accorded to the United States, of course, being reciprocally 
granted. 

Furthermore, the Convention was an arrangement between 
states of great inequality in aeronautical development. The United 
States was the only country with an aircraft industry and with 
any extensive foreign airlines. Some of the twenty-one states pos- 
sessed almost no aircraft equipment and lacked adequate facilities 
for testing competency of pilots or airworthiness of aircraft. 
Standards and methods varied in a high degree. To meet this 
situation, the negotiators of the Convention adopted an awkward 
formula which has the virtue (or defect) of not interfering with 
any domestic regulation. Under Article XII, aircraft are to be 
provided with certificates of airworthiness issued by the state 
whose nationality they possess. And while the aircraft of each 
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state shall have the liberty of engaging in air commerce with the 
other Pan American states without being subject to the licensing 
system of these states, nevertheless each government reserves the 
right to refuse to recognize as valid the certificates of any foreign 
aircraft which after inspection are deemed to lack airworthiness 
as defined under the local regulations, and in such cases further. 
transit may be refused until local specifications are met. Thus the 
United States, with high standards of airworthiness, may prohibit 
the flights of planes from a Latin American signatory state whose 
requirements are so lax that defective machines are granted cers 
tificates, assuming of course, that no bipartite agreement bars 
such action, On the other hand, some Latin American state, with 
inferior inspection regulations, on a mere technicality, may halt the 
flight of an American plane although this machine be the last 
word in safety and performance. 

The failure of the Convention to secure uniformity is further 
illustrated by the provision as to pilots’ certificates. Article XIII 
stipulates that pilots shall be provided with certificates which “shall 
set forth that each pilot, in addition to having fulfilled the re- 
quirements of the state issuing the same, has passed satisfactory 
examination with regard to the traffic rules existing in the other 
contracting states over which he desires to fly.” In other words, 
the inspectors in each state are expected to be familiar with the 
regulations of twenty other states whether published in English, 
Spanish or Portuguese, and no matter how recently issued! 

In conclusion, it may be said that the Pan American Conven- 
tion of 1928 cannot be considered as a substitute for the Air Navi- 
gation Convention of 1919. It does not attempt to introduce uni- 
formity in domestic regulations. On the other hand, it is probably 
true that whatever uniformity is feasible for the Americas is also 
feasible for the entire world and is already included in the pro- 
visions of the Convention of 1919. Hence the inadequacy of the 
regional agreement could be corrected by the general ratification 
of the universal agreement. 


Revision of the Pan American Commercial Aviation Convention 


Whether or not the United States joins C. I. N. A., the De- 
partments of State and Commerce should seek for an early revision 
of the Pan American Convention of 1928, There are certain de- 
fects that call for amendment. In the first place, the Convention 
practically bars Canada from participation, It is true that Article 
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XXXV provides that any state may adhere to the Convention by 
giving notice thereof to the Cuban Government. But there is no 
provision for Canada’s representation in the Pan American Union, 
which under the treaty is endowed with administrative functions, 
and no self-respecting state should be expected to adhere to a treaty 
entrusting even minor governmental powers to a board on which 
it has no seat. This exclusion of Canada gives us the appearance 
of attempting to seize an advantage in Latin America not shared 
with our Anglo-Saxon neighbor. The inclusion of Canada would 
require the amendment of the Convention Relating to the Organ- 
ization of the Pan American Union, But, in this respect, the latter 
Convention is also defective. Canada should have been invited 
long ago to participate in the Union. 

In the second place, if the United States joins C. I. N. A., 
the Pan American Convention probably needs some slight revision 
in order to bring it into harmony with the universal régime. For 
instance, it should be made clear that the provisions of Articles 
XII and XIII of the Convention of 1928 apply as between two 
states only in case one or both of them are not members of C. I. 
N. A, 

If the United States continues outside the universal air ré- 
gime, wise policy would seem to demand amendment of the Pan 
American Convention by general agreement so as to insure some 
degree of uniformity in domestic regulation in the Western Hemi- 
sphere. In case the Seventh Conference of American States is to 
convene in the year 1933—five years following the Havana Con- 
ference—the present time is none too soon to begin negotiations 


for such revision. 


Collaboration with the League of Nations 


According to the Covenant of the League of Nations the uni- 
versal air régime appears to come within the League’s competence. 
Article XXII provides that all international commissions hereafter 
established by general treaties shall be placed under the direction 
of the League. Likewise, Article XXXIV of the Air Navigation 
Convention of 1919 stipulates that C. I. N. A. shall be under the 
League’s direction, But inasmuch as C, I. N. A. was established 
by a treaty almost contemporaneous with the Covenant, and since 
it is hoped that nations which have refused membership in the 
League will accept membership in C. I. N. A., the League states- 
men have refrained from pressing their advantage under Article 
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XXII. Thus C. I. N. A. exists as the chief administrative organ- 
ization of the universal air régime, somewhat independent of the 
League. 

This does not mean that the League has no air program. The 
General Conferences on Communications and Transit held at Gen- 
eva have confronted the problem of international air navigation in 
conjunction with the problems of railway and steamship trans- 
portation, As a result, an Air Transport Co-operation Committee 
is now studying the problem of an international organization of air 
systems.’? In time, a program for international co-operation in the 
administration of great airlines will probably emerge. America 
has sent a delegate to only one of the three General Conferences 
and is represented only by an “official observer” in the Air Transport 
Co-operation Committee. Active participation is recommended in 
regard to both the special Committee and the Fourth General Con- 
ference on Communications and Transit which will meet in Gen- 
cva on October 26, 1931. 

The solution of many international problems would be ex- 
pedited if the United States abandoned the archaic policy of isola- 
tion and assumed membership in the League. Viewed from the 
standpoint of political science, constructive statesmanship demands 
the inclusion of every state in the League of Nations. But if the 
ideal course is obstructed by political considerations, at least col- 
laboration with the League is not too much to expect. Hence, a 
constructive American policy for aviation will propose in the first 
place membeship in the League, and failing this, collaboration with 
the aeronautical agencies of the League. 


The Permanent Court of International Justice 


Disputes are bound to grow out of any international commer- 
cial enterprise. Our airlines in South America have already raised 
controversial questions. If the ordinary channels of diplomacy are 
incapable of settling such disputes, the machinery of arbitration 
and adjudication is available. After years of discussion, the na- 
tions of the world have set up the Permanent Court of International 
Justice, which is at present the only permanent general interna- 
tional court in existence. A conspicuous part was played in the 





12. Third General Conference on Communications and Transit, Geneva, 
1927, vol. i, pp. 45-48; Extracts from the Acts of the Third General Con- 
ference, 1927, p. 15; Advisory and Technical Committee for Communica- 
tions and Transit: Minutes of the Fifteenth Session, September, 1930, pp. 
18-24; Monthly Summary of the League of Nations, July and September, 
1930, pp. 127-130, 180, January and June, 1931, pp. 12, 49, 160. 
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drafting of the statute of this court by an eminent American jur- 
ist, Elihu Root. But it is a sorry commentary on American states- 
manship that after years of lip service paid to arbitration and judi- 
cial settlement we have declined membership among the signatory 
powers."* No constructive program of foreign policy can afford 
to omit a demand for adherence to the World Court. The State 
Department should also seek to amend Article XXVI of the Pan 
American Convention to the end that disputes arising from the in- 
terpretation or execution of the treaty shall be referred to the 
World Court rather than to rely upon a special system of arbitra- 
tion. The same provision also should be written into all bilateral air 
treaties hereafter negotiated on the part of the United States, 













The Codification of Private Air Law 










International collaboration in the codification of air law is not 
limited to the field of public law, but has been extended to 
so-called private international law. In this movement, France has 
taken the lead. When air navigation was still confined to balloons 
French jurists proposed an international code of air law, and some 
years later a private association known as the Comité Juridique 
International de l’Aviation undertook the task of drafting a project 
of such a code. It is not surprising that after the World War, the 
initiative for governmental action on this subject should have come 
from the French Government, The First International Conference 
of Private Air Law was summoned by the French Foreign Office 
to meet in Paris in October 1925, Forty-three states participated. 


This conference discussed the problem of the responsibility of 
the shipper in aerial traffic, amended the French project of a treaty 
on this subject, and then referred it to the respective governments 
for further study prior to convoking ancther conference. Before 
adjourning, the conference established the Comité International 
Technique d’Experts Juridiques Aériens, with an office in Paris. 
The Comité (commonly called C..1. T. E. J. A.) has held various 
meetings in Paris, Madrid and Budapest with an average of about 
23 states represented. Its chief accomplishment has been the 
preparation of the draft of the convention on liability of carriers in 
international air traffic. This draft was later studied by the Second 































13. In 1923, the President recommended tc the Senate to advice and 
consent to the adhesion of the United States to the Protocol of Signature 
of the Court. Congressional Record, February 24 and March 2, 1923, pp. 
yg ea 5067-5068; Senate Document, Nos. 309 and 342, 67th Congress, 
4th Session. 
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International Conference of Private Air Law which met in Warsaw 
in October, 1929, with delegates from 31 states. The Convention 
was signed by fourteen states, and constitutes the first achievement 
in the codification of private international air law. In the mean- 
while, C. I. T. E. J. A. has been retained as a drafting commission 
for future conferences and after a series of sessions culminating in 
a session in Budapest in October 1930 it completed the draft of a 
convention regarding responsibility for damages caused to third 
parties on the ground.** This draft will be laid before the Third 
International Conference on Private Aerial Law which will meet in 
May 1932, 

What part does the United States play in this process of 
codification of private air law? Unfortunately, merely a secondary 
role. In the Conferences of 1925 and 1929, we were represented 
only by “official observers”, and our participation in the sessions 
of C. I. T. E. J. A. has been by the same method.** As a conse- 
quence, although our representatives are able experts, they are cir- 
cumscribed by their anomalous position. 

Until recently we have failed to pay even the modest sum of 
5,000 francs which each participating state is asked to contribute 
annually to the expenses of the secretariat of C. I. T. E. J. A. In 
1928, our Department of State urged the President to recommend 
to Congress the annual appropriation of $250 for the quota of the 
United States toward the expenses.’® President Coolidge did so 
recommend, and, at the behest of the late Stephen H. Porter, the 
House ‘of Representatives passed a resolution authorizing this 
yearly appropriation.'? But it was too late in the session for action 
by the Senate. In March 1930, another recommendation by the 
Department of State to President Hoover resulted in the passage 





14. An English translation of the text of this draft convention is pub- 
lished in Publications of the Department of State: Treaty Information, 
Bulletin No. 19, April, 1931, pp. 33-35. For an English translation of the 
Warsaw Convention of 1929 for the Unification of Certain Rules relating 
to International Air Transport, see Department of State: Treaty Division: 
Bulletin of Treaty Information, No. 7, September, 1929, supplement; and 
Colegrove, International Control of Aviation (Boston: 1930), pp. 183-199. 

15. Conférence Internationale de Droit Privé Aérien, 1925, pp. 10-14; 
Comité International Technique d’Experts Juridiques Aériens: Compte Rendu 
de la Quatriéme Session, 1929, p. 5. Compare Publications of the Depart- 
ment of State: Treaty Information, Bulletin No. 12, September 30, 1930, 
p. 11; Press Releases, September 13, 1930, p. 183. 

16. Compare Colegrove, International Control of Aviation (Boston, 
1930), p. 101. The message of May 4, 1928, from President Coolidge trans- 
mitting the Department’s report of May 3, was published as Senate Docu- 
ment No. 94, 70th Congress, Ist session. 
maar Congressional Record, May 4 and 28, 1928, pp. 7814-7853, 10422- 
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of a second resolution by the House of Representatives, but action 
again failed in the Senate."* Finally, on February 10, 1931, the 
Senate passed the resolution, with the result that the Second De- 
ficiency Act for the fiscal year 1931, approved by the President on 
March 4, 1931, contained appropriations for the American share 
in the years 1930-1932, But this is only a beginning. It is to be 
hoped that hereafter the United States will actively participate in 
the significant movement for the codification of private air law, 
that we will be represented in C, I. T. E. J. A. and in the confer- 
ences by delegates rather than by “official observers”, and that the 
Warsaw Convention of 1929 for the Unification of Certain Rules 
relating to International Air Transportation will be signed and 
ratified. 


Bilateral Air Agreements 


In August 1930, the Department of State announced that it 
was in the process of negotiating with various powers a series of 
bilateral air agreements similar in substance to the provisions of the 
Arrangement of 1929 with Canada.’® The states mentioned by the 
Department were Great Britain, the Irish Free State, Union of 
South Africa, Australia, New Zealand, France, Germany, Italy, 
Spain, and the Netherlands. The policy is commendable. Even 
nations that subscribe to a universal régime find it necessary to have 
a series of bilateral agreements with other powers. It is noteworthy 
that while most European bipartite air agreements are in the form 
of treaties, the Department of State expects to negotiate its under- 
standings in the less permanent form of executive agreements, In 
view of the “treaty-wrecking” habits of the Senate, this procedure 
may be well advised. Moreover, executive agreements can be 





18. Congressional Record, April 1 and May 29, 1930, pp. 6228, 6334, 
8084, 9846. President Hoover’s message of April 1, 1930, transmitting to 
Congress the Department’s second report, dated March 26, 1930, is printed 
in Senate Document No. 121, 71st Congress, 2d Session. In the Senate, the 
Joint House Resolution was referred to the Committee on Foreign Rela- 
tions. It was not reported back by the Committee until January 29, 1931. 
Twelve days later it was passed. Congressional Record, June 2, 1930, p. 9855; 
January 29 and February 10, 1931, pp. 3426, 4481, 4765. 

19. Publications of the Department of State: Press Releases, August 
23, 1930, pp. 107-108. For the text of the Arrangement of August 29 and 
October 22, 1929, with Canada, see Publications of the Department of State: 
Executive ‘Agreement Series, No. 2. Compare Treaty Information, Bulletin 
No. 1, October, 1929, pp. 17-19. On February 23, 1929, an Arrangement re- 
garding air traffic became effective between the United States and Columbia. 
See Department of State: Press Release, February 23, 1929. On April 22, 
1929, a similar Arrangement was signed with Panama. Department of 
State: Treaty Division: Bulletin of Treaty Information, June 30, 1929, p. 14. 
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revised by a simple exchange of notes without having to resort to 
a new treaty and a new ratification. 


The disadvantage of executive agreements lies in the very 
virtue that we have already mentioned, namely the lack of treaty 
status and permanency. Under Article VIII, the Arrangement 
with Canada can be terminated by either party on 60 days’ notice— 
a rather short time for denunciation.?° 


It is not to be assumed that the Arrangement of 1929 corrects 
the lack of uniformity in the domestic regulations of Canada and 
the United States which prevail as a result of American failure 
to join the universal air régime. Quite rightly, the Arrangement 
makes no attempt to promote general uniformity of internal regula- 
tions. The province of establishing uniformity belongs to universal 
agreements not bilateral treaties. 


Simplification of Customs Formalities 


Customs formalities offer hindrance to travel and traffic in 
every part of the world. In railway transportation, the consignor 
is compelled to secure the customs blanks of all countries of transit 
as well as the country of destination and to make the proper 
declarations in the languages of the respective states. Passenger 
traffic on land and water is also hampered with tedious passport 
formalities and customs inspections, If the virtue of air-transporta- 
tion is speed, it is evident that much of the advantage of flying 
may be destroyed by these proverbial burdens upon the traveller and 
the exporter. Accordingly, air traffic companies have applied to 
governments for more expeditious customs and passport pro- 
cedure. 

The problem has been attacked from an international angle 
under the aegis of the League of Nations. A Conference on Pass- 
ports, Customs Formalities and Through Tickets, convened in Paris 
in 1921, recommended certain administrative changes which were 
widely adopted throughout Europe.? A Second Passport Confer- 
ence in 1926 even studied the question of the total abolition of the 





20. For a comparison of the time-limits for denunciation of other air 
agreements, see League of Nations: Organization for Communications and 
Transit: Enquiries into the Economic Administrative and Legal Situation 
of International Air Navigation (Geneva, 1930), p. 119. For an account of 
the negotiation of the Arrangement of 1929, see Stephen Latchford, Avia- 
tion Relations between the United States and Canada prior to the Negotia- 
tion of the Air Navigation Arrangement of 1929 in 2 Jour. or Arr Law, 
335-341 (1931). 

21. League of Nations: Official Journal, Vol. i, No. viii, pp. 52-64. 














THE JOURNAL OF AIR LAW 





462 


system of passports and visas.*? The question of reducing customs 
formalities has also been considered in a series of Economic Con- 
ferences one of which drafted the Convention relating to the 
Simplification of Customs Formalities signed at Geneva in 1923 
which has been ratified by thirty states.2* Another conference, in 
1927, adopted the Convention for the Abolition of Import and 
Export Prohibitions and Restrictions, signed by twenty-nine states. 

In railway transportation some progress has been made in the 
matter of securing a uniform international customs office declara- 
tion.** Similar arrangements are expected to facilitate transporta- 
tion by aircraft. But only a beginning has been made in solving 
this vexatious riddle of politics and economics. The contribution 
of the United States to its solution has not been conspicuous. We 
have sent delegates to the two Conferences for the Abolition of 
Import and Export Prohibitions and Restrictions, held in Geneva 
in 1927 and 1928, but have sent only “official observers” to the 
Tariff Conferences of 1930 and 1931. Inasmuch as the question of 
reduction of customs formalities borders on the question of free 
trade, American participation in certain of these conferences has 
been somewhat restrained. It is not within the scope of this article 
to discuss the tariff, It must suffice here to suggest that high tariffs 
are in themselves the most formidable barrier to trade. If the sole 
interest of air traffic were considered, trenchant arguments might be 
advanced in favor of free trade. 

The governmental formalities enforced upon our own borders in- 
clude the regulations governing entry and clearance enforced by the 
Aeronautics Branch of the Department of Commerce, the regula- 
tions of the Customs Service and of the Public Health Service in 
the Department of the Treasury, and the regulations of the Immigra- 
tion Service in the Department of Labor.2> Some degree of 


22. League of Nations: Minutes of the Plenary Meetings of the Pass- 
port Conference, held at Geneva, May 12th to 18th, 1926, p. 

League of Nations: Treaty Series, Vol. xxx, pp. 372-412. See also 
Economic Committee: Application of the International Convention relating 
to the Simplification of Customs Formaiities, signed at Geneva on No- 
vember 3rd, 1923 (Geneva, 1927). Regarding the Convention of 1927 which 
the United States signed and ratified, see International. Conference for the 
Abolition of Import and Export Prohibitions and Restrictions, Geneva, 
1927: Proceedings, p. 210; Treaty Series (United States), No. 811; De- 
partment of State: Treaty Information, Bulletin No. 5, February, 1930, pp. 
11-14. 
24. In particular, mention should be made of the results of the Con- 
ference between the Customs and Railway Administrations, called by the 
Italian Government at Florence in 1929, and attended by representatives of 
seven European states. 

25. Compare Air Commerce Bulletin (Department of Commerce), May 
15, 1931, pp. 583-584. 
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formalities is certainly necessary. The system is cumbersome at 
its best, and there is always room for improvement. We have seen 
a few untoward incidents in the administration of entrance regula- 
tions, such as occurred at the arrival of the Graf Zeppelin at 
Lakehurst upon Dr. Eckener’s first commercial voyage to the United 
States.?® But, in general, American administration of such formal- 
ities has been efficient and courteous, and less time-consuming and 
exasperating than the European and Asiatic. 


Tariff on Aircraft and Aircraft Equipment 


Sound policy dictates a reduction of the tariff on aircraft and 
aircraft equipment. This should be done in the interest of aviation 
as an art useful to science, as an industry, and as a sport. Air 
transport companies whether or not connected with domestic man- 
ufacturers, would then be able to import foreign equipment in 
cases where the foreign machine was superior in quality or lower 
in cost than the American product. American traffic would receive 
immediate advantage from the new inventions and improvements 
in the German, British and French aeronautical industry. 

The Hawley-Smoot Tariff of 1930 kept the same rate as the 
Tariff of 1922, namely a duty of 30 per cent ad valorem on air- 
planes and their parts. A reduction to 15 per cent would not be 
unreasonable, provided it were made upon a reciprocal basis, limited 
to imports from such countries as granted reductions in customs 
duties imposed on aeronautical imports from the United States.?7 


Triptych Agreements 


Methods of facilitating touring by aircraft have engaged 
the attention of the leading aeronautical states, One obstacle to 
be overcome is the problem of the guarantee to be given in order 
that aircraft entering a country on tour will not be retained within 
the territory without payment of the customs levied on imported 
machines. To facilitate tours by motor-cars, European customs 
administrations make use of a ticket, called the triptych, permitting 
touring automobiles to be brought into a country for a temporary 
period without payment of customs duties. A similar arrangement 





26. Compare New York Times, October 16, 17 and 19, 1928, pp. 1 and 2. 
For an account of the vexations of entry and clearance formalities in 
Europe see an article by LeRoy Manning on “Touring Europe by Private 
Plane” in Aviation (April, 1931), pp. 232-235. 

27. In 1929, the United States exported 354 airplanes. The total value 
of exported airplanes, engines and parts was $9,202,385. Annual Report of 
the Assistant Secretary for Aeronautics, 1930, p. 47. 
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ior touring aircraft has been sponsored by the International Aero- 
nautic Federation, a combination of the National Aero Clubs of 
twenty-seven countries with headquarters in Paris. Agreements 
have been negotiated between the customs administrations of eleven 
states and the National Aero Clubs in each state whereby permits 
are issued to persons desiring to bring a machine into a country for 
touring. These permits (carnets des passages en douane) are valid, 
as a rule, for one year. Under the agreement, the National Aera 
Clubs guarantee the payment of any duties on touring aircraft 
which are not brought out of the country within the time-limit of 
the carnets. As a result, touring aircraft owners find their way 
smoothed by their National Aero Clubs and a considerable amount 
of governmental red tape is avoided. 

This simple and satisfactory system is employed by France, 
Great Britain, Germany, Italy, Japan, the Netherlands, Belgium, 
Czechoslovakia, Spain, Switzerland and Rumania. It is not used by 
the United States, although precise attention is given by the De- 
partments of State and Commerce to arranging through diplomatic 
channels for the tours made by American aviators abroad.” 


International Air Mail 


In recent years the foreign air mail service of the United 
States has greatly expanded. At present we have two services to 
the West Indies and Latin America. Following the inauguration 
of the air mail services to Brazil and to Jamaica in 1930 we main- 
tain transportation of correspondence to every country south of 
us.2°. In 1930, American planes flew 2,503,973 miles of the sched- 
uled 2,520,357 miles, making a performance of 99.34 per cent 
of the authorized service. The transportation of the mails on these 
routes is paid for on the basis of the mileage flown in both di- 
rections; and in 1930, amounted to $6,001,395. This appears to 
have been an amount in excess of the postage collected from the 
sale of air mail stamps plus the amount paid by foreign govern- 





28. As to the procedure to be followed in American airplane flights in 
Europe and the Near East, see Publications of the Department of State: 
Press Releases, August 30, 1931, pp. 115-116; Air Commerce Bulletin (De- 
partment of Commerce), April 1, 1931, pp. 498-499; 500-501, July 15, 1931, 
pp. 32-34. 

29. Compare Annual Report of the Postmaster General, 1930, pp. 42, 
144; Publications of the Department of State: Press Releases, December 13, 
1930, p. 445. Under the Jones-White Act of 1928, the Postmaster General 
is authorized to enter into contracts with concessionaires for the trans- 
portation of the mails by aircraft overseas at fixed rates per pound or per 
mile which shall not in any case exceed $2 per mile each way. 45 U. S. 
Statutes at Large, 248, 1449. 
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ments for carriage of their mails by our planes. The difference 
may be considered as a governmental subsidy to the air line con- 
tractors. 

There is reason to believe that the subsidy to airlines trans- 
porting foreign mails should be increased, at least during the period 
of experimentation and pioneering. The Pan American Airways 
System, the company operating the American passenger and mail 
services to Latin America, has experienced deficits for the past 
two years.*° The rate paid for carriage of our mails on most of 
the Latin American routes is two dollars per mile.*t Under the 
Merchants Airship Bill introduced by Senator McNary in the 
Senate in December 1930, the Postmaster General would be author- 
ized to make contracts for carriage of the mails on airships across 
the Atlantic at rates not more than twenty dollars per mile.8?, When 
it is recalled that the loads of these lighter-than-air craft will be 
much heavier than the loads of airplanes, the maximum rate does 
not appear excessive. There is even probability that with the 
service established the Post Office would realize a revenue there- 
from. In any case, this trans-Atlantic enterprise should receive 
the support of the Postmaster General. 

Through the initiative of the International Chamber of Com- 
merce the Universal Postal Union has moved to simplify and 
expedite the passage of air mails. These facilities are now made 
available to patrons of the United States postal service. It should 
be noted that the United States was represented by delegates 
in the important Conference of Postal Administrations at The 
Hague in 1927.53 American participation in all international con- 
ferences of this nature should be one of the first tenets of our 
loreign policy. 

National Legislation 

National legislation is needed for the promotion of interna- 

tional aviation. The provisions of the Air Commerce Act of 1926 


30. With a total income of $3,907,540 in 1929, the deficit was $317,412. 
In 1930, the income was $5,609,938, while the deficit was $305,271. See 
Aviation Corporation of the Americas, Holding Corporation for Pan-Amer- 
ican Airways System: Annual Report to Stockholders, 1929, p. 10; 1930, p. 15. 

31. Annual Report of the Postmaster General, 1930, p. 144 

32. Senate Bill 5078, 71st Congress, 3rd Session. Compare Hearing 
before the Committee on Commerce, United States Senate, Seventy-First 
Congress, Third Session on S. 5078 (February 6, 1931), pp. 27-35; Hearing 
before the Committee on Interstate and Foreign Commerce, House of Rep- 
resentatives, Seventy-First Congress, Third Session on H. R. 14447 (Janu- 
uary 28 and 29, 1931), pp. 15, 31, 52, 69. 

33. Documents de la Conférence sur la Poste Aérienne de la Haye, 
septembre 1927 (Berne, Bureau International de l’Union Postale Universelle, 


1927), p. 99. 
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cover many phases of public regulation, and indeed afford active 
encouragement to private enterprise, particularly in connection 
with the establishment of the Aeronautics Branch of the Depart- 
ment of Commerce.** This administrative office, with its able per- 
sonnel, has rendered inestimable service to aeronautics, There are, 
however, several fields of legislation and many means of encourage- 
ment for which the Air Commerce Act fails to provide. For 
instance, the Act does not cover air traffic overseas. Congress 
undoubtedly has power to legislate regarding American craft fly- 
ing over the high seas where no nation has exclusive jurisdiction. 

The Merchants’ Airship Bill, introduced by Senator McNary 
in the last session of Congress, seeks to extend to overseas aviation 
the provisions of a number of well-known and well-tested statutes 
such as the Precious Goods Act, the Fire Statute, the Limitation 
of Liability Act, the Harter Act, and the Ship Mortgage Act— 
all of them redrafted to apply to aircraft rather than merchant 
vessels.**> Also are included provisions for a mail subsidy modelled 
on the Jones-White Act of 1928, together with a requirement drawn 
{rom various shipping acts as to the minimum percentage of citizens 
of American nationality comprising the crew. The Bill authorizes 
traffic agreements with the approval of the Secretary of Commerce 
which otherwise would be in violation of the Sherman Anti-Trust 
Act. Another provision permits the employment of officers of the 
Army and Navy whose salaries would be paid partly by the govern- 
ment and partly by the airship companies—a practice very common 
on British, French and Italian airplane lines where even military 
planes have been used for commercial purposes. Finally, the Bill 
authorizes the use of army and navy airports and equipment by 
American air traffic companies engaged in foreign commerce at a 
reasonable compensation. 

The Merchants’ Airship Bill, which had small chance of 
passage in the last session of Congress, deserves careful study. 
There are features that obviously should be revised. For instance, 
the provision for the employment of volunteers from the Army and 
Navy should apply to airplanes as well as airships. There are other 
features which require careful scrutiny, as for instance the pro- 
visions drawn from the Harter Act regarding bills of lading. But, 





34. 44 U. S. Statutes at Large, 568. 

35. See the scholarly analysis of the Merchants’ Airship Bill by Arnold 
W. Knauth in “Federal Airship Foreign Commerce Bill” in 2 Jour. oF AiR 
Law, 202-206 (1931), and article by John C. Cooper on “Rules of Aircraft 
Liability in the Proposed Federal Airship Act” in 2 Air Law Review, 327- 
348 (1931). 
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in all events, legislation of the character provided by this bill should 
be placed on the federal statutes, 


Governmental Subsidies 


There is a common impression to the effect that the American 
people have always been opposed to governmental subsidies, Our 
history shows the contrary. It is replete with instances of State 
and federal subventions. The annals of no country make record of 
a more gigantic subsidy than that granted by the federal govern- 
ment in the building of the transcontinental railways. Aid to ardu- 
ous enterprises which will redound to the welfare of the nation is a 
sound public policy and consistent with American practice. 

No extensive argument is required to prove that at the present 
time aeronautics is a proper subject for governmental aid. Aircraft 
transportation on a practical scale is of such recent origin, the 
financial hazards are so great, and the possibilities for human 
progress so extensive, that the government is fully justified in 
rendering considerable financial assistance. 

In Europe and Asia, governmental subsidies include: (1) 
subventions to airlines for passengers; (2) subventions for mail 
service; (3) subventions to aircraft manufacturers by payment for 
prototypes; and (4) indirect subsidies to the industry by large 
orders from the War and Navy Departments for military aircraft 
and equipment. In France, Germany, Great Britain, Italy and other 
countries, subsidies are given to air traffic companies carrying 
passengers on the basis of miles flown in scheduled routes. Each 
year, the French Government distributes about 8 million dollars 
in such subsidies; Germany, 7 millions; and Great Britain nearly 
one and a half million. Without this support the greater number 
of the air routes would needs be curtailed or even abolished. In 
France, not a single airline pays expenses, On the Paris-Marseilles 
line, the traffic receipts amount to only 20 per cent of the operating 
costs; governmental subsidies make up the remaining 80 per cent. 
The Compagnie Générale Aéropostale which operates the extensive 
service to Africa and South America has commercial receipts to the 
extent of only 19 per cent while subsidies amount to 81 per cent 
of expenditures. Even the popular Paris-London line, operated 
by the Air Union, the most paying of the French lines, does not 
recover from its patrons more than 38 per cent of the cost of 
operation, the government pays the balance. Somewhat similar 
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comparisons can be made for the airlines of Germany, Great Britain 
and Italy.*° 

Most European governments appropriate large sums for re- 
search and construction of prototypes; the French budget carries an 
item of nearly six million dollars for this form of subvention to 
aircraft manufacturers.*’ And, finally, all governments made an 
indirect subsidy to the industry by huge purchases of military 
planes. The German Government, which is prohibited, under the 
Treaty of Versailles from constructing military machines, makes 
a handsome annual appropriation for the Zeppelins which Dr. 
Eckener so efficiently navigates around the world.** 

In the United States no subsidies are granted for passenger 
transportation. Contracts for carriage of the mails alone are made. 
In 1930, the total amount paid by the government to airlines within 
the United States was $14,618,231 ; and to airlines extending out of 
our territory, $6,001,395.°° If it is estimated that these sums con- 
stitute at least two-thirds of what the government recovers in 
postage, the actual subsidy granted to airlines is far smaller in 
proportion than the subsidies paid in France, Great Britain, Ger- 
many and Italy. Certainly the policy of granting subsidies to 
American airlines should be continued, and perhaps extended. 

Like European governments, the United States makes an in- 
direct subsidy to the manufacturing industry by large purchases 
of military and naval machines. Some companies, like the Glenn H. 
Martin Company of Baltimore, which supplies a large share of 
the naval airplanes, find a considerable portion of their business 
with the War and Navy Departments. If, and when, international 
agreements for limitation of air forces begin to curtail the purchase 
of war machines, and consequently reduce the amount of indirect 
subsidy to the aircraft industry, sound policy will call for the 
grant of direct subsidies to the manufacturers, or else for govern- 
mental awards to commercial companies for the purpose of experi- 


mentation. 





36. See a careful study by Henri Bouché in League of Nations: Or- 
ganization for Communication and Transit: Enquiries into the Economic, 
Administrative and Legal Situation of International Air Navigation (Geneva, 
1930), pp. 44-69. 

37. Budget Général de L’E-vercise 1930: Air, p. 198. 

38. Reichshaushaltsplan: Entwurf fiir das Rechnungsjahr 1930, nebst 
Einzelplanen, Vol. i, sec. xi, p. 138. 
39. Annual Report of the Postmaster General, 1930, pp. 137, 144. 
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Military Limitation and Regulation 


War is one of the greatest scourges of the human race, and 
its prevention is one of the chief aims of enlightened statesmanship. 
It is obvious that large armies, navies and air fleets are a menace to 
the peace of the world. They are ever a temptation to rush into 
armed conflict instead of resorting to the pacific settlement of inter- 
national disputes. A sound policy, therefore, demands that inter- 
national negotiations be continued for the purpose not only of 
limiting but also of actually reducing in equal amounts the agencies 
of war on the part of all states, 

The armed air forces have become the most formidable weapon 
of offensive warfare. Military strategists are thinking of the next 
war as an “air war.” In the words of the late Lord Thomson, 
British Secretary of State for Air in 1929-1930: ‘The way to win 
will be by the ruthless bombing of localities which in many cases 
will be densely populated. . . . Both victors and vanquished 
would be left with ruined cities, widespread distress among the 
masses of the people, hospitals filled with the maimed and mutilated 
of all ages and sexes, asylums crowded with unfortunate human 
beings whom terror has made insane, Neither indemnities nor con- 
quests could compensate a victorious nation for such evils.’’*° In 
preparation for future conflict, governments have developed exten- 
sive aerial programs. In recent years there has been a rapid read- 
justment of military budgets shifting more and more appropriations 
to the account of the air arm of the national defense. We are 
witnessing an enormous competition in air forces.** Thus the 
approach to disarmament should be made in reference to air forces 
as well as land and sea armaments. 

The Washington Conference of 1921 and the London Confer- 
ence of 1930 have accomplished a small measure of progress so far 
as naval aircraft are concerned by placing a limitation on aircraft- 
carriers.‘? The limitation of naval and military aircraft will be 





40. Air Facts and Problems (New York, 1927), p. 26. 

41. Compare Colegrove, International Control of Aviation (Boston, 
1930), pp. 124-126. 

42. The Washington Conference declined to place any limitation on 
military aircraft, but an indirect limitation of airplanes was effected by 
including aircraft carriers of more than 10,000 tons in the famous 5:5:3:1.67 
ratio of limitation of capital ships. See Conference on Limitation of Arma- 
ment (Senate Document No. 126, 67th Congress, 2d session), p. 63; Treaty 
Series (United States), No. 671. The total tonnage for aircraft carriers 
in this limited category includes: the United States and Great Britain, 
135,000 tons each; Japan 81,000 tons; and France and Italy 60,000 tons each. 
At the London Naval Conference in 1930, aircraft carriers below 10,000 
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discussed at the Disarmament Conference to be held in Geneva 
in February 1932, It is hoped that the Washington Government 
will insist upon filling in the blanks of the “draft treaty” with 
figures that will represent not merely a limitation or maximum to 
be reached, but actually a reduction. How can the American in- 
sistance be made effective? To this end the following program is 
proposed, First, that our Government accept the verdict of eco- 
nomists and financial experts and admit that the day for the 
payment of German reparations is past and that the time for can- 
cellation of a large part of the inter-allied war loans has come 
unless our good ally Great Britain and other European countries 
be ruined and America be left without these foreign markets. 
Second, that the American President propose to our debtors that 
the war loans be remitted in the same proportion that armaments 
be reduced. Such an offer would constitute a powerful appeal to 
British, French and Italian taxpayers probably causing them to 
demand that their governments come to an agreement for actual 
reduction. In a period of extensive financial distress and economic 
depression such as the present, the proposal would have unusual 
force. 

The conventional rules governing the conduct of aerial hostilities 
are defective. In December 1922, a Commission of Jurists, repre- 
senting the governments of the United States, Great Britain, France, 
Italy and Japan, met at the Peace Palace in The Hague and drafted 
a code of rules for aerial warfare.4* These rules have met the 
approval of eminent jurists. But the governments have failed to 
act thereon. Prudent statesmenship calls for the drafting of a 
universal treaty incorporating the rules of 1922 into conventional 
law. 

Finally, the American practice of separating the administration 
of military and civil aviation is highly commendable. In Great 
Britain, France, Italy and other military powers, the supervision 
of commercial aviation is entrusted to the same ministry that has 
charge of the military air forces. In the United States, under the 
Air Commerce Act of 1926, federal control of our civil aviation is 
placed in the hands of the Department of Commerce and is not 





tons were included in the tonnage limitation of the Washington Treaty. 
Thus, for instance, according to Article III of the London Treaty, the 
total aircraft tonnage for all vessels above 2000 tons for either Great 
Britain or the United States is 135,000 tons. 

43. British Parliamentary Papers: Dispatch from the First British Dele- 
gate to the International Commission for the Revision of the Rules of War- 
fare, The Hague, December 10, 1922-February 17, 1923 (Cmd. 2201 of 1924). 
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subject to the War and Navy Departments. In 1927, the Pre- 
paratory Commission for the Disarmament Conference recom- 
mended that all governments separate the administration of military 
and civil aviation; and the Assembly of the League of Nations, 
in the same year, adopted a resolution urging this reform upon all 
member states.44 None of the great military powers have seen fit 
to comply, greatly as the change is needed in the interest of peace. 
American views on this subject should be effectively expressed. 


International Radio Regulation 


Since the radio has proved so serviceable to aviation, a con- 
structive aéronautic policy will include a proposal to promote the 
proper international regulation of this form of communication. 
The United States played a prominent part in the International 
Radio Conference held in Washington in 1927.4° Our policy of 
opposing monopolies of communication facilities and of prevention 
of interference between stations has won approval, and this policy 
will probably find continued support from our delegation to the 
International Radio Conference to be held in the spring of 1932.*¢ 

A forward step was taken by the Aviation Radio Conference 
between American and Canadian delegates in New York in April 
1930. A plan for the co-ordination of airways communications and 
radio aids to aviation in Canada and the United States was 
adopted.*? The plan should be developed and similar arrangements 
negotiated with our Latin American neighbors, 


An Educational Program 


Propaganda is not to be despised. A wise government will seek 
to build up popular support of its policies by means of an educa- 
tional program, With this end in view the Departments at Wash- 
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ington may well promote a publicity program favorable to inter- 
national aviation, The series of special periodicals—the Treaty In- 
formation and Press Releases—published by the Department of 
State, are most serviceable aids to education. Likewise, the Air 
Commerce Bulletin, issued semi-monthly by the Department of 
Commerce, together with the weekly mimeographed Foreign Aero- 
nautical News serve a useful purpose. These publications are ably 
edited, They should be continued and even extended. 


Conclusion 


In conclusion a constructive foreign air policy for the United 
States, as proposed in the foregoing pages, calls for the adoption 
of the following proposals: 

1. Uniform legislation throughout the United States, reduc- 
ing regulation to minimum requirements of public safety and 
welfare. 

2. Adhesion to the International Air Convention of 1919 and 
active participation in C. I. N. A. 

3. Reliance upon the Pan American Commercial Aviation 
Convention of 1928 as a regional system in a subordinate capacity 
rather than as a rival to the régime of C. I. N. A. 

4. Revision of the Pan American Convention of 1928 to bring 
it into harmony with the International Air Navigation Convention 
of 1919, and the inclusion of Canada in this regional agreement. 

5. Collaboration with the air problem of the League of Na- 
tions, or better yet, membership in the League and leadership in the 
League’s air program. 

6. Adherence to the Permanent Court of International Justice, 
and the inclusion in all our air agreements of provisions to submit 
to the Court all cases of international dispute regarding the inter- 
pretation or execution of these agreements. 

7. Collaboration in C. I. T. E. J. A. and active participation 
in the development of a private international air law code. 

8. Negotiation of a series of bilateral treaties to facilitate 
international communication. 

9. Reduction of customs formalities to the minimum require- 


ments. 
10. Reciprocal abolition of protective tariffs on aircraft and 


aeronautical equipment. 
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11. Adoption of the system of “triptych agreements” facili- 
tating aviation tours in foreign countries. 

12. Promotion of air mail services through the encourage- 
ment of airlines to foreign countries and participation in the air 
mail program of the Universal Postal Union. 

13. National legislation for the promotion of international air 
traffic and overseas aviation. 

14. Governmental subsidies to airlines and the aircraft in- 


dustry. 

15. International limitation of armaments including air fleets, 
codification of the rules of aerial warfare, and separation of mili- 
tary and civil administration. 

16. International regulation of radio as an aid to aviation. 

17. Promotion of an educational program favorable to 
international aviation. 








AERIAL BOMBARDMENT OF CIVILIAN AND 
MILITARY OBJECTIVES 


Frank E, Quinpry* 







Efforts toward universal peace have had opposing effects. At- 
tempts have been made to outlaw war because it is uneconomical 
and is the agency for saddling heavy burdens upon succeeding 
generations, in addition to bringing temporary suffering and mental 
anguish to the generations engaged therein. Men shudder at the 
horrors of future conflicts and seek to avoid war as the only means 
of saving civilization from a complete overthrow. The horrors of 
the next great war, contemplated to destroy civilization and to bring 
another era of “dark ages”, arise from the realization that its 
two main agencies will be; (1) the use of destructive gases, and 
(2) aerial bombardment. Of these two agencies the latter is 
regarded as the most significant, due to the fact that the gases may 
be spread by use of airplanes over vast areas of productive and 
inhabited country and explosives of great destructibility may be 
dropped from the air upon defenseless cities and towns unless, by 
reason of international agreements observed by combatant nations, 
the future operations of aerial bombardment components of armed 
forces are restricted within some humane limits. 

The purpose of this article is to call attention to recent at- 
tempts at regulating aerial bombardment, and the difficulties en- 
countered in arriving at any satisfactory rules, as well as to 
suggest the most effective regulations commensurate with present 
conceptions of military science, and the methods of enforcing 
observance of such rules as may be adopted by the nations, 
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The first requisite of rules of warfare is that they be practic- 
able and easily understood. Also they should aim to bring into 
accord the views of the nations, based upon their varying phil- 
osophies of war, and their notions of national defense, based upon 
their sizes, geographic locations, industrial development, coloniza- 
tion and foreign trade policies, and the offensive attitudes of neigh- 
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boring countries, These principles demand utmost consideration 
in the adoption of any rules in order to lessen the likelihood of their 
being violated because of unforseen exigencies in a future major 
conflict. 

During the Great War there was considerable divergence of 
opinion between the Central Powers and the Allies as to what were 
legitimate means and objects of attacks. The German aerial opera- 
tions were in keeping with their philosophy of war which is 
expressed by Clausewitz thus: “In war the use of force is absolute; 
all concessions to humanity, except as expedience dictates, are a 
weakness calculated to delay the end, and thus intensify the sum 
of human suffering.” The German War Book states that “War 
is waged not merely with the hostile combatants but also with 
the inanimate military resources of the enemy. This includes not 
only the fortresses but also every town and every village which 
is an obstacle to military progress. All can be besieged and bom- 
barded, stormed or destroyed, if they are defended by the enemy 
and in some cases even if they are only occupied.” And further 
it states that “A prohibition by international law of the bombard- 
ment of open towns and villages which are not occupied by the 
enemy, or defended, was, indeed, put into words by the Hague 
Regulations, but appears superfluous, since modern military his- 
tory knows of hardly any such case.”? 

In the first month of the war German bombs fell on Antwerp 
without careful aiming at any objective of military importance, and 
on August 30, 1914, Paris was bombed in the same indiscriminate 
manner, Similar raids were carried out against other French towns, 
most of the casualties being among civilians.‘ The Germans sought 
not only to destroy important military bases but also to weaken 
the morale of the French and English civilian populations, the re- 
sult desired being to bring about internal coercive pressure against 
the governments of the Allies. The moral effect attained partially 
justified the reasons for the indiscriminate bombing since it brought 
about severe criticism by the civilians of their own governments 
and their own air forces.5 However, the attempt to weaken the 
civilian morale by bombardment from the air brought about a result 
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opposite from that desired. It added seriously to the already 
unfavorable public sentiment toward Germany, particularly in the 
United States, and it incurred greater hatred and bitterness on the 
part of the civilians who were exposed to the bombardment.® But 
the air attacks against London and Paris did result in a distinct 
military advantage to Germany.’ In order to defend these cities 
large numbers of men and great quantities of fighting equipment 
were retained at home, thus reducing the enemy opposition in the 
theatre of operations.? Whether Germany could have achieved the 
desired results of a general crushing of civilian morale if more 
aerial equipment had been available is purely conjectural. 

The rules of the British and American manuals of war ex- 
pressly condemned the German view and followed the Hague rules.° 
Article 25 of the Hague Rules Relative to Bombardment in Land 
War provides: “The attack or bombardment, by any means what- 
ever, of undefended towns, villages, dwellings, or buildings is for- 
bidden.” Number twelve of the Rules of Land Warfare of the 
United States Army, 1917, provided that military necessity ad- 
mitted the direct destruction of life or limb of armed forces and 
also of other persons where such destruction was unavoidable. It 
further allowed the destruction of property, and the obstruction 
of lines of communication and the withholding of sustenance or 
means of life of the enemy.’® 

Allied bombardment of German towns continued from the raid 
on Dusseldorf in September, 1914, followed by others on Cologne, 
Freiburg and several hundred other centers of industry in the 
Rhineland and Saar districts and the Lorraine-Luxemburg regions, 
throughout the war.’!. Their activities seem to have been governed 
by the value of the target from the point of view of military sig- 
nificance.'? The moral effect produced among the German people 
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who were in the proximity of the air raids resulted in a military 
advantage to the Allies in addition to the disablement of German 
industrial material. It created a demand for international agree- 
ments to restrict aerial bombardment of cities and brought pressing 
demands upon the German military staff for protection. The 
populations in large areas over which raids were conducted were 
terrified to the point of panic even though the objectives were no- 
where near them.’* The tangible results of the moral effect are 
listed in the report of the G-2 Section of the General Staff of the 
A. E, F. In addition to the huge cost of defending German cities 
with searchlights, anti-aircraft artillery and machine guns “there 
was a loss of production in almost every factory city that was 
bombed or that is in the vicinity of a city which was bombed,” 
bonuses had to be paid to employees to induce them to remain at 
the factories, “the morale of the fighting forces as well as that of 
the civilion population was lowered by the air raids,” and “a great 
deal of inconvenience was caused to the enemy, such as the con- 
gestion of railroad traffic, which cannot be expressed in terms of 
money.””** 

Aerial warfare serves a commander differently from the other 
weapons at his disposal and it seems inevitable that its use will 
bring about changes in the conduct of war generally. Statements 
of Marshall Foch illustrate the changing methods of warfare: 
“On one side: intensive use of human masses fired by strong feel- 
ings, absorbing every activity of society and conforming to their 
needs the material parts of the system, such as fortification, sup- 
plies, use of ground, armaments, encampments, etc. 

“On the other side, the 18th century side: regular and meth- 
odical use of these material parts whiclr became the foundation of 
various systems, differing of course with time but aiming always 
to control the use of troops, in order to preserve the army, property 
of the sovereign, indifferent to the cause for which it fights but 
not without some professional qualities, especially as regards mili- 
tary spirit and tradition.”® 

That Foch realized another change was about to occur is in- 
dicated by his declaring that “The potentialities of aircraft attack 
on a large scale are almost incalculable, but it is clear that such 
attack, owing to its crushing moral effect on a nation, may impress 
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public opinion to the point of disarming the Government and thus 
becoming decisive.”"® The plans of the Allies for a huge aerial 
offensive in 1919 is further indication of the adoption of a changed 
plan of warfare.’” It is to be noticed in the later statement made 
by Foch that he attaches importance to aerial attack for the pur- 
pose of weakening the morale among civilians of the enemy nation. 
He evidently considered that the use of aircraft on a large scale 
for this purpose could facilitate the sudden delivery of a blow 
which might conceivably defeat the enemy government before it 
had an opportunity to mobilize its armed forces. 

The necessity for establishing rules of international law gov- 
erning aerial bombardments arises from the divergence of views 
of nations and of individuals within the nations. There is no 
dispute that military objectives are the legitimate subjects of aerial 
attack. The differences in opinion arise from the attempts to define 
“military objectives.” One view is that only those things directly 
connected with the operations of military forces are proper ob- 
jectives, and civilians within the immediate vicinity of such targets 
are likewise subject to bombardment, due to practical considera- 
tions. Another view is grounded on the proposition that all na- 
tional resources, even those remotely connected with the military 
operations, are military objectives and the civilian population must 
necessarily suffer. This latter view is enforced by the present 
tendency of conscription of all resources by the various nations in 
the event of war. 

The difficulty in promulgating rules and regulations agreeable 
to the conflicting views is best expressed by a supplemental note 
of the Report of the Commission of Jurists which reads? “The 
subject of bombardment by aircraft is one of the most difficult 
to deal with in framing any code of rules for aerial warfare. The 
experiences of the recent war have left in the mind of the world 
at large a lively horror of the havoc which can be wrought by the 
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indiscriminate launching of bombs and projectiles on the non-com- 
batant populations of towns and cities. The conscience of mankind 
revolts against this form of making war in places outside the actual 
theatre of operations and the feeling is universal that limitations 
must be imposed. 

“On the other hand, it is equally clear that aircraft is a potent 
engine of war, and no state which realizes the possibility that it 
may itself be attacked, and the use to which its adversary may 
put his air forces can take the risk of fettering its own liberty of © 
action to an extent which would restrict it from attacking its enemy 
where that adversary may legitimately be attacked with effect. It 
is useless, therefore, to enact prohibitions unless there is an equally 
clear understanding of what constitutes legitimate objects of at- 
tack, and it is precisely in this respect that agreement was difficult 
to reach.” 


II. 
Natural Influences Restricting Indiscriminate Aerial Bombing 


Practical considerations make it inevitable that civilians and 
private property within the immediate vicinity of a bombardment 
objective will be subject to destruction. This has been proven 
not only by the operations of aerial bombardment units in the 
Great War where inaccuracy was flagrant, but by the experiences 
of artillery where guns firing at ranges of twenty-five miles and 
more could not possibly be expected to hit the target with even a 
high percentage of the shells fired. There are, however, certain 
limiting influences to the use to which a commander will put his 
destructive means. The most important of these influences are 
what are known as principles of war, though not “principles” in 
the strict sense of the term. They are conclusions based on the 
experiences of successful commanders throughout history of the 
better practices of conducting a war. Exact definitions would not 
be practicable for they must be interpreted in the light of history. 
However, certain of these principles must be considered in the 
abstract with reference to aerial bombardment. 

A fundamental principle of war is explained by Marshall 
Foch as follows: “In war everything is co-related. Every move 
has some reason, seeks some object, once that object is determined 
it decides the nature and importance of the means to be employed.”!® 
It is more easily understood by calling it the singleness of the ob- 
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jective, which means that one chief result must be aimed at and 
deviation therefrom or vacillation may bring about defeat. The 
ultimate object is the restoration of peace on satisfactory terms.’ 
In the attainment of the object of war Clausewitz says: “to employ 
all the forces which we can make available with the utmost energy. 
In every modification which manifests itself in these respects, there 
is a shortcoming as respects the object. Even if the result is toler- 
ably certain in itself, it is extremely unwise not to use the utmost 
‘efforts to make it perfectly certain; for these efforts can never 
produce injurious effects. Let the country suffer ever so much by 
it no disadvantage can arise from that, because the pressure of the 
War is sooner removed.”*? Even though one country might pos- 
sess a large air force and the opposing nation none at all, a resort 
to indiscriminate aerial bombardment among civilians would be a 
dispersion of effort contrary to the principle of singleness of the 
objective which demands that all efforts be concerted toward a 
definite goal. 

The dispersion of effort also violates another principle of war. 
It is called economy of forces. Marshall Foch explains it as fol- 
lows: “If you said that it is the art of spending one’s forces, of 
not dispersing one’s forces, you would only say a part of the truth. 
You might come nearer to it if you defined it as the art of knowing 
how to spend, of spending to good purpose, of drawing all possible 
advantage from the resources at hand.”*? Consequently, even 
though a nation possessed an unlimited air force it would not be 
good policy to use it without regard to obtaining maximum results. 
In addition to this, regardless of the strength of a single nation 
it is probable that it will never have enough bombardment equip- 
ment to strike al] targets. Necessity demands that it be used in 
close accordance with the principle of economy of forces and di- 
rected only at vital objectives.** In the history of maritime warfare 
coastal cities, even though they contain a large percentage of the 
total population of various countries, have not suffered from in- 
discriminate bombardment in spite of the development of long range 
guns, due to such natural influences.** 
The use of gas in aerial warfare, however, may negate the 
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restriction of economy of forces somewhat.?®> Lewisite gas, which 
is very deadly, will undoubtedly be used, as will mustard gas which 
causes severe burns.2* These gases are heavier than air so that 
they will penetrate the deepest cellars and mines. A combination 
of demolition bombs and mustard gas would make rehabilitation 
of rail centers or important factories impossible for days follow- 
ing the attack. Gas can be manufactured in great quantities in a 
short time.?7. An attempt was made by the treaty concluded at 
Washington in 1922 to prohibit “the use in war of asphyxiating, 
poisonous or other gases or other analogous liquids.” The treaty 
has been ratified by the United States, the British Empire, Italy 
and Japan, but France indicates strongly that she will not accede 
to it, thus making it ineffective for any of the others. France’s 
objection, however, appears to be on account of the presence of the 
submarine prohibition clause, because she has ratified the Geneva 
Protocol To Prohibit the Use of Poisonous Gases and Bacteriolog- 
ical Methods of Warfare, promulgated on June 17, 1925, which has 
already been ratified by twenty-seven nations. But the United 
States is not a party to the Geneva Protocol. So far as the United 
States is concerned, there exists no rule or regulation prohibiting 
the use of poisonous gases in warfare. However, since this country 
has expressed its national policy in the treaty of 1922, it will not 
exercise the initiative in the use of gas,”* but will probably use it 
in case of reprisals, since it is available through an extensive Chem- 
ical Warfare Service, which is in disregard of the spirit of the con- 
vention.”® 

But even if gas should be used in facilitating destruction over 
wide areas, there is still another principle of war which will ex- 
ercise a restraining influence on the use of bombardment aviation. 
This is the principle of public opinion, Although the result aimed 
at may be the crushing of the morale of the enemy civilian popula- 
tion, still the effect may be to harden the resistance of the nation 
attacked. Due to the great number of citizens of neutral nations 
dwelling in all important urban centers, the complications certain 
to arise from indiscriminate bombing are perhaps the most potent 
deterrent. The loss of a friendly neutral power is too great a 
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sacrifice for a combatant nation to hazard. In the Great War public 
opinion in the United States was turned against Germany by her 
misdeeds in marching through Belgium and in resorting to un- 
restricted submarine warfare.*° 

A further restraint is the fear of reprisals and counter re- 
prisals which, unfortunately, are sanctioned by international law 
and which may take any form of warfare, regardless of that ap- 
plied by the enemy. 

In addition to the restrictions already mentioned there will al- 
way exist certain mechanical obstacles, either in the limitation of 
the offensive machinery or in the development of new defensive 
mechanism. For example, the present bombardment airplane is 
limited to a radius-of-action of four hundred miles and its speed 
and bomb-load capacity are restricted. Judging from recent trans- 
oceanic flights, it may be expected that the radius-of-action will be 
increased. And it is rumored that various defenses in the form 
of electric rays for acting upon the ignition system of motors,* 
gases which will prevent combustion in the cylinders of motors, 
artificial fogs, and gas neutralizing agencies have been developed.** 





















III 
Attempts to Regulate the Conduct of War 











The movement toward alleviating the sufferings of individuals 
in war striken areas gained its first impetus when M. Duvant, a 
physician in Geneva, having witnessed the horrors of the battlefield 
at Solferino, exerted his efforts to bring about the first Geneva 
Convention in 1864. This convention dealt only with the treatment 
of wounded, laying down humane rules of battle.* 

The First Hague Conference in 1899 was the first to deal di- 
rectly with aerial bombardment. A prohibition for a period of five 
years was declared against the discharge of projectiles or explosives 
from balloons or by other new methods of a similar nature. A like 
declaration was prepared at the Second Hague Conference in 1907. 
It was to be in force until the close of the Third Hague Confer- 
ence, which has never been held. A number of States signed it 
and before the outbreak of the European War it had been ratified 
or acceded to by Belgium, Bolivia, Brazil, China, Great Britain, 
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Haiti, Siberia, Luxemburg, the Netherlands, Nicaragua, Norway, 
Panama, Portugal, Salvador, Siam, Switzerland and the United 
States. However, since the convention was not binding on any 
of the contracting States where any of the belligerents were not 
parties thereto, it was not effective during the Great War. The 
universal employment of aerial warfare during that conflict has 
established beyond question the legitimacy of such practice.* 

The Hague rules were adopted at a time when aviation for mili- 
tary purposes was considered of little practical value. In 1899 air- 
planes were looked upon as flights of the imagination and as having 
little chance to succeed, even though gliders had been flown for 
many years. Balloons had been in existence for over one hundred 
years but they could not be used for bombing because, being de- 
pendent upon the wind, they were uncontrolable and could not 
be returned to their own forces upon completion of a bombard- 
ment mission. However, in the case of the glider, all that was 
lacking was a propelling device which would make it practical as 
a machine of destruction.*> The ostensible reason for the Hague 
rules regarding aerial bombardment was that the inaccuracy of such 
bombing would result in injury to objects disconnected with the 
conflict. But the real reason was very probably the impractica- 
bility of military aviation at that time, and the fact that is was in 
such an experimental and uncertain stage that the Powers were 
content to wait until it was developed more fully.87 This is evi- 
denced by the five year limitation period in the First Hague Con- 
vention of 1899, the further period of limitation imposed by the 
Second Hague Convention in 1907 and the lack of unanimous 
ratification by the States represented therein, and the tactics which 
were actually employed during the Great War in aerial operations. 

The foundation for the present conception of rules of war- 
fare is to be found in the Brussels Convention of 1874.°* It pro- 
vided that: “fortified places alone could be beseiged. Towns, ag- 
glomerations of houses or villages which are open and undefended, 
cannot be attacked or bombarded.”®® However, the distinction 
drawn between those towns which were fortified and those which 
were not was not based merely upon humanitarian reasons. At that 
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period land warfare was of a much different character than it was 
in the recent war.*° The defenses consisted of a chain of fortresses 
and fortified cities, and for the invader to be successful he had first 
to break this defense by storm and seige of the key fortresses. 
Generally, therefore, the bulk of the population was left relatively 
unmolested because they presented no primary military objective. 
Unfortified cities were not attacked because they were not of suf- 
ficient military importance, and all that was necessary to take them 
was to march in without the necessity of resorting to bombard- 
ment.*? 

The Hague Conference of 1907 indicates a different view of 
bombardment from that taken by the Brussels Conference, Arti- 
cle 1 of the Hague Convention of 1907 Respecting Bombardment 
by Naval Forces in Time of War provides: “The bombardment 
by naval forces of undefended ports, towns, villages, dwellings, or 
buildings is forbidden.” Article 25 of the 1907 Hague Rules Rela- 
tive to Bombardment in Land War similarly provides: “The at- 
tack or bombardment, by any means whatever, of undefended 
towns, villages, dwellings, or buildings is forbidden.” The test 
of immunity from bombardment adopted at the Brussels Confer- 
ence in 1874, namely, whether or not the place was fortified,*? was 
(liscarded, because at the end of the nineteenth century warfare 
no longer centered about fortified cities. Increased ranges in guns 
and the development of field tactics had taken the place of seiges 
and storms of fortified units, and towns and places of no previous 
tactical importance had assumed positions vital to the military situa- 
tion.* 

That the test of “undefended” was inadequate, particularly for 
air warfare, was clearly shown by the results of military opera- 
tions during the Great War. The defense against aerial attack is 
not primarily dependent upon anti-aircraft artillery and machine 
guns on the ground, but is probably more dependent upon counter- 
aerial attacks by the defended locality’s pursuit planes which patrol 
and strive to protect vast territories. Consequently, even though 
a town has no ground defenses, the fact that aerial defenses are 
available makes it, technically, a defended town.** But this does 
not mean that the defense airplanes can prevent the enemy air 
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force from getting through to its objective even though the de- 
fense has, for the time being in that locality, what is called “con- 
trol of the air.” Control of the air means that the side having 
superiority in aerial strength can successfully repel most of the 
enemy attempts at aerial invasion and can reasonably ensure success 
of its own missions over the territory of the enemy. However, 
even when they do not have control of the air, enemy airplanes 
can get through to their objectives by taking cover of darkness, 
meteorological and physical conditions, and by daring flights. Re- 
gardless of the amount of aerial power that can be amassed on 
one side, the vastness of the air makes it impossible to block all 
enemy aerial operations.*® Consequently, it is evident that the test 
of “undefended” is inadequate as applied to aerial warfare, for 
in spite of a strong aerial defense, the enemy cannot be completely 
prevented from bombing otherwise defenseless objectives, 

During the Great War aerial attacks by both the Allies and 
the Central Powers were made on many places and towns unde- 
fended by ground forces within the precept of the Hague rules. 
It apparently made little difference whether or not they were de- 
fended.** “It appears that each of the belligerents selected bombard- 
ment objectives at considerable distances to the rear of the enemy’s 
advanced positions, They included principally, lines of communica- 
tion, industrial centers, and to some extent airdromes. The press- 
ure of the ground situation in vital stages throughout the war often, 
of necessity, diverted attacks from the former objectives to those in 
the immediate combat zones of the ground forces, It was recog- 
nized, however, that bombardment aviation could contribute most 
to the general situation by bombing the vital objectives upon which 
the ground troops were dependent for transportation and fabrica- 
tion of supplies.”*? 

At the Washington Conference in 1921-1922 an attempt was 
made to place a limitation upon aircraft. The attempt failed be- 
cause, as was pointed out by the committee appointed to consider 
it, civilian as well as military aircraft possess military value, and 
a nation’s air force is dependent upon the commercial aircraft in- 
dustry for its airplanes. Since it is not practicable to restrict com- 
mercial enterprises, it was found impossible to satisfactorily limit the 
air forces of nations.*® “The only result was the resolution adopted 
by the Conference providing for the future setting up of a com- 
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mission to consider: ‘(1) whether existing rules of international 
law adequately covered “new methods of attack or defense re- 
sulting from the introduction or development, since the Hague Con- 
ference of 1907, of new agencies of warfare”; and, if they did not, 
(2) “what changes in the existing rules” ought in consequence to 
be adopted as a part of the law of nations.’ ”’*® 

When the Commission of Jurists met at the Hague in 1922- 
1923 they naturally looked to the results of the Great War in their 
attempt to formulate rules for aerial bombing. The outstanding 
feature of those aerial activities was the claim of each belligerent 
that the places bombed were military objectives. Consequently, that 
term was made the test in their rules of the legitimacy of aerial 
bombardment targets.5° This indicates a new development in war- 
fare. We have already observed how the test laid down in the 
Brussels Convention of 1874 was embodied in the word “unforti- 
fied” and how the word “undefended” was substituted by the Hague 
Rules of 1907. 

“There were four main viewpoints which the commission took 
of the work before it: (1) humanitarian; (2) national point of 
view of the respective delegations; (3) the juridic point of view 
with regard to the laws of war; (4) the combatant point of view 
with regard to the conduct of war, in which the combatant services 
considered their respective nations both as neutral and as belliger- 
ent.” “The Commission as a whole was of the opinion that the 
draft of a war code governing aviation should not contravene in 
principle or in any important respect the rules already governing 
other forms of warfare by land and sea, but should extend the 
accepted principles of aviation so that the laws of war might be 
a unity in applying to all kinds of agencies of war. . . . The 
essential thing was that the belligerent effort should be directed 
against objectives whose damage or distruction was in accordance 
with the principles of warfare already accepted.”*? “With regard 
to the revision of the laws of war from the humanitarian point of 
view, all nations and all members of each delegation were agreed 
that it was desirable that the laws of war should be such as to pre- 
vent suffering of persons or destruction of private property, ex- 
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cept such as was inevitable for the accomplishment of the war ob- 
jective.”58 

The following Rules of Aerial Warfare were recommended by 
the Commission :°* 

“Article 22. Aerial bombardment for the purpose of terror- 
izing the civilian population, of destroying or damaging private 
property not of military character, or of injurying non-combatants 
is prohibited. 

“Article 23. Aerial bombardment for the purpose of enforcing 
compliance with requisitions in kind or payment of contributions 
in money is prohibited. 

“Article 24. (1) Aerial bombardment is legitimate only when 
directed at a military objective, that is to say, an object of which 
the destruction or injury would constitute a distinct military ad- 
vantage to the belligerent. 

(2) Such bombardment is legitimate only when directed ex- 
clusively at the following objectives: military forces; military 
works; military establishments or depots; factories constituting im- 
portant and well-known centers engaged in the manufacture of 
arms, ammunition or distinctly military supplies; lines of com- 
munication or transportation used for military purposes. 

(3) Bombardment of cities, towns, villages, dwellings or build- 
ings not in the immediate neighborhood of the operations of land 
forces is prohibited. In cases where the objectives specified in 
paragraph 2 are so situated, that they cannot be bombarded with- 
out the indiscriminate bombardment of the civilian population, the 
aircraft must abstain from bombardment. 

(4) In the immediate neigborhood of the operations of land 
forces, the bombardment of cities, towns, villages, dwellings or 
buildings is legitimate provided that there exists a reasonable pre- 
sumption that the military concentration is sufficiently important to 
justify such bombardment, having regard to the danger thus caused 
to the civilian population. 

(5) A belligerent state is liable to pay compensation for in- 
juries to person or to property caused by the violation by any of 
its officers or forces of the provisions of this article. 

“Article 25. In bombardment by aircraft, all necessary steps 
must be taken by the commander to spare as far as possible build- 
ings dedicated to public worship, art, science, or charitable pur- 
poses, historic monuments, hospital ships, hospitals and other places 
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where the sick and wounded are collected, provided such buildings, 
objects or places are not at the time used for military purposes. 
Such buildings, objects and places must by day be indicated by 
marks visible to aircraft. The use of marks to indicate other 
buildings, objects, or places than those specified above is to be 
deemed an act of perfidy. The marks used as aforesaid shall be 
in the case of buildings protected under the Geneva Convention 
the red cross on a white ground and in the case of other protected 
buildings a large rectangular panel divided diagonally into two 
pointed triangular portions, one black and the other white. 

“A belligerent who desires to secure by night the protection for 
the hospitals and other privileged buildings above mentioned must 
take the necessary measures to render the special signs referred 
to sufficiently visible. 

“Article 26. The following special rules are adopted for the 
purpose of enabling states to obtain more efficient protection for 
important historic monuments situated within their territory, pro- 
vided that they are willing to refrain from the use of such monu- 
ments and a surrounding zone for military purposes, and to accept 
a special régime for their inspection. 

(1) A state shall be entitled, if it sees fit, to establish a zone of 
protection round such monuments situated in its territory. Such 
zones shall in time of war enjoy immunity from bombardment. 

(2) The monuments round which a zone is to be established 
shall be notified to the other Powers in peace time through the 
diplomatic channel; the notification may not be withdrawn in time 
of war. 

(3) The zone of protection may include, in addition to the 
area actually occupied by the monument or group of monuments, 
an outer zone, not exceeding 500 meters in width, measured from 
the circumference of the said area. 

(4) Marks clearly visible from aircraft either by day or by 
night will be employed for the purpose of ensuring the identifica- 
tion by belligerent airmen of the limits of the zones. 

(5) The marks on the monuments themselves will be those 
defined in Article 25. The marks employed for indicating the sur- 
rounding zones will be fixed by each state adopting the provisions 
of this article, and will be notified to other Powers at the same time 
as the monuments and zones are notified. 

(6) Any abusive use of the marks indicating the zones re- 
ferred to in paragraph 5 will be regarded as an act of perfidy. 
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(7) A state adopting the provisions of this article must abstain 
from using the monument and the surrounding zone for military 
purposes, or for the benefit in any way whatever of its military 
organization, or from committing within such monument or zone 
any act with a military purpose in view. 

(8) An inspection committee consisting of three neutral rep- 
resentatives accredited to the state adopting the provisions of this 
article, or their delegates, shall be appointed for the purpose of 
ensuring that no violation is committed of the provisions of para- 
graph 7, One of the members of the committee of inspection shall 
be the representative (or his delegate) of the state to which has 
been entrusted the interests of the opposing belligerent.” 

The adoption of the test of the “military objective” has been 
looked upon with approval.®> However, as we have seen in com- 
paring the German and Allied notions of military objectives, the 
great difficulty comes in defining the term satisfactorily to all con- 
cerned. The commission attempts to define it in Article 24, para- 
graph 2. But this definition seems too narrow, since it does not 
include objectives which were considered legitimate during the 
Great War and which, under present conceptions of the methods of 
warfare and the immense and complex organization required to 
conduct a war, will necessarily be vital to the military situation. 
During the Great War an aqueduct north-west of Constantinople, 
supplying water to the city, was bombed. Other objectives were 
blast furnaces, a boot factory, electric works, power stations and 
installations, gasworks and gas conduits, grain silos, iron works 
and foundries, magneto works, mercury mines, motor works, oil 
tanks, petroleum or benzol depots and refineries and wells, a post 
office, steel works, a sulphur factory, warehouses, a water reservoir, 
waterworks, and “industrial zones” and factories without specifica- 
tion as to the precise nature of the objectives.** None of the above 
would be permitted under Article 24, paragraph 2. Paragraph 3 
of the same article is satisfactory as far as humanitarianism is con- 
cerned, but it does not take into account the practical considera- 
tions of warfare. The populations of large cities are almost en- 
tirely dependent upon the existence therein of the great factories 
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and other industries. One such business may employ several thou- 
sands of civilians who must necessarily live in the vicinity of it. 
The great industries are the most important to a nation in produc- 
ing the machines of destruction or in producing the machinery 
which in turn makes the weapons of war. No large city will be 
without them. Its population could not exist without them, At 
the same time, the destruction of those industries will necessarily 
be vital to the military situation. Consequently, on the basis of 
self-preservation alone, no nation will refrain from attacking such 
objectives merely because they are surrounded by enemy civilian 
population, This will make indiscriminate bombing inevitable. 

All of Articles 24, 25, and 26 are subject to an extremely 
potent objection, namely, the danger of reprisals which in turn 
would lead to counter-reprisals and eventually to a degenerated 
method of warfare wherein no rules would prevail except those 
imposed by self-preservation motives, and barbarity would be the 
only outcome. As we have seen, the nations will not be kept within 
the bounds imposed by the Commission’s definition of a military 
objective, nor will they refrain from attacking places vital to the 
military situation because of the danger to civilians in the immediate 
vicinity. Violations which would be sure to ensue if these rules 
were put in force would undoubtedly call forth reprisals. 

Article 25 provides for the sparing of certain classes of places. 
During a bombardment mission it will frequently be impracticable 
to discriminate in their favor unless they are far removed from the 
vicinity of the objective, even if they are marked as provided in 
both Articles 25 and 26. The pilot of the bombardment plane will 
be too much absorbed in maneuvering for position, and will usually 
be in the gravest of danger from enemy aircraft and anti-aircraft 
machinery. In a fight, particularly when his life is in danger and 
killing is the order of things, a man is not his normal self. Even 
though he may think calmly he is working under a tension which 
makes him an insane person as compared to what his mental con- 
dition would be if he could deliberately and carefully and without 
personal danger set about his task. It is extremely unlikely, there- 
fore, that there would not be some infractions of the rules sufficient 
to impel the enemy to retaliate in probably a worse violation of 
the rules of warfare. 

It seems almost needless to point out that Article 23 is of little 
avail. It is an attempt to adapt an obsolete rule of naval warfare 
to a phase of aerial warfare which practically cannot exist, or 
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which is at least very unlikely to ever occur, since the airplanes 
would have no means of enforcing compliance with requisitions. 


IV. 
Distinction Between Combatants and Non-Combatants 


The principal argument against the bombardment of cities and 
towns is that the non-combatant population will suffer. The Report 
of the Commission of Jurists carefully provides against bombard- 
ment when it will endanger civilians who are not within the theatre 
of operations. The reason for the prohibition of bombardment 
from balloons laid down by the first Hague Conference was based 
on the same idea, namely, that non-combatants not connected with 
the conflict would suffer. The rules of Naval Warfare and of 
Land War are based upon the same principle of humanitarianism. 

It has been customary in modern times for the nations to 
declare that they were not at war with the people of the enemy 
nation, but with the enemy government,. A recent example of this 
is to be found in President Wilson’s War Message to Congress. 
Theoretically, this may be true, but it is hardly necessary to point 
out that the German Government survived only as the agent of the 
German people, that they supported it industrially as well as in 
a military way, and that they were compelled to suffer the economic 
coercion of the British naval blockade necessary to force their gov- 
ernment, as their agency, to sue for peace. The works of Grotius 
reveal no such distinction between the government and its people, 
and there is no evidence that the armies of Wallenstein, Gustavus 
Adolphus, Turenne, Marlborough, and Frederick the Great were 
taught to discriminate between combatants and non-combatants.5* 

In early civilization the only distinction was between those 
capable and those not capable of bearing arms, by reason of sex, 
age, or physical disability. Every man was expected to go to the 
defense of his country.5® In Ancient Greece, warfare was char- 
acterized by merciless fighting, the taking of few prisoners, the 
killing of prisoners in cold blood, the selling of men, women, and 
children into slavery, and the habitual laying waste of the lands 
of the enemy.®°® As compared with ancient warfare, that of mod- 
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ern times is much more humane. However, the reasons for both 
may probably be based on the exigencies of the differing military 
situations, or sociological development. 

Historically there seems to be no other conclusion but that 
there has never been a distinction made between combatants and 
non-combatants, except as was justified by military circumstances. 
Commanders of military and naval forces have never hesitated to 
destroy private property and devastate the lands of the enemy when 
the military situation permitted and demanded it.°° Sherman’s 
march through the South in the Civil War is an example of this.** 

In the Great War every belligerent was compelled to restrict 
consumption of certain products and to regulate all articles service- 
able in war, as well as the raw materials from which these articles 
were made. This was particularly true of Germany, due to the 
British naval blockade.** Conscribing merchantmen and mounting 
guns on them was equivalent to violation of the Declaration of 
Paris. The same was true in the cases of the mining industry and 
others which were necessary to support the manufacture of muni- 
tions and supply fuel for factories, Among the citizenry certain 
persons, such as fishermen, cattle-breeders, farmers, and technicians, 
had to be kept out of the army to continue their civilian occupations 
in support of the military organization.® 

One of the reasons for the existence and maintenance of Ger- 
many’s enormous fighting machinery was the previous fostering by 
that state of its industrial resources.°* Germany was so situated 
geographically that she had to be virtually independent as far as 
industrial necessaries were concerned. One of the first steps taken 
by the British Navy was to establish a sort of quasi-blockade of 
Germany which was already practically surrounded by enemies on 
the land. However, in addition to the blockade, agreements were 
reached with neutral interests which resulted in stopping a great 
deal of trade to Germany before shipping ever took place. The 
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agreements were generally reached with representative neutral mer- 
chants or shippers. The underlying principle was that the consignees 
or shippers would guarantee not to permit the goods imported into 
neutral countries to be delivered to Germany.®* The agreements 
were, of course, voluntary but were advantageous to the neutral 
shipper since he thereby avoided the risk of seizure and confisca- 
tion or lengthy detention, Furthermore, Great Britain was able 
to hold the blockade, not only with much less difficulty and expense, 
but without incurring the enmity of neutral countries. 

However, large quantities of foodstuffs and other commodities 
continued to reach Germany until the United States became a bel- 
ligerent.°* With the most important neutral nation on the side of 
the Allies, Great Britain was able to tighten her blockade grip. 
Germany’s economic resources were so drained by 1918 that she 
could no longer continue the war except by the last desperate mili- 
tary offensive on the western front. When this failed, the morale 
of the German nation reached an inevitable collapse.®’ 


“Under modern conditions of transportation and large-scale 
machine production it is possible for a nation to throw its entire 
productive energy into the fight. The victory depends not only 
upon placing in the field soldiers who are most valorous, but also 
upon turning out the most destructive shells in quantities sufficient 
to deluge any or all parts of the enemy’s line at will, the largest 
quantity of railway equipment and auto trucks with which to make 
its artillery and infantry more mobile than those of the enemy, the 
largest quantity of airplanes with which to observe the enemy’s 
movements, to bomb him behind his lines, and to bring down the 
planes which serve him for similar purposes. The world supply 
of coal and metals is concentrated upon these tasks; therefore one 
must add the building of merchant ships, transports, and a navy as 
instruments required for the transportation of raw materials and 
the finished products of munitions industries as well as men from 
all parts of the world. The successful accomplishment of this por- 
tion of the military program demands the diversion to munitions 
industries, including shipping, of millions of workers and of great 
quantities of all sorts of raw materials and products in the early 
stages of manufacture which would otherwise have been consumed 
in various ways by the civilian population. At the same time the 
transfer of men to the army and to munitions industries, the di- 
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version of materials from the manufacture of farming implements 
to munitions, the devastation of fertile lands by the armies, and 
the exigencies of the shipping situation all serve to make the prob- 
lems of feeding and clothing the civilian population—which is 
manning the munitions industries—of paramount importance.’”’® 

General Summerall recognized the importance of economic sup- 
port by the civilians at home when he said: “Unless the country 
as a whole accepts the fundamental proposition that the entire 
United States will prosecute a war with the same spirit of self- 
sacrifice as the sailors and soldiers, the accountability for failure 
cannot be laid to the armed forces.’ 

Conscription systems which have been recently initiated by 
several of the major powers indicate a general acceptance of the 
fact, that, in future large wars, civilians must contribute practically 
as much as the armed forces, The French Chamber of Deputies 
passed an act in 1928 corresponding with the general view of the 
importance of war-time industrial and social mobilization, The 
act provided that all French citizens not soldiers could be utilized 
for the national defense according to their qualifications, without 
distinction of age or sex.”° In Italy recently a bill was introduced 
by the Minister of War which proposed putting all citizens and 
factors of production at the disposal of authorities during hostili- 
ties so as to lend support to moral, intellectual and material ac- 
tivities, to reduce expenditure and consumption, to prevent acts 
tending to weaken the resistance of the country, and to command 
implicit obedience. The bill provided for compulsory service by 
all civilians, regardless of sex, between the ages of fourteen and 
seventy, and also for service by all public and private industries and 
organizations." In the United States the plan for direct control 
of industries is to place officers in charge who have received spe- 
cial training during peace-time as Reserve Officers. Under this 
plan many industrialists have accepted commissions in the Organ- 
ized Reserve Corps.” 

Considering the economic structure of a nation during a mod- 
ern war and the conscriptive systems which will probably be em- 
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ployed by all nations, it is difficult to determine whether the civilian 
who helps supply the fighting forces is any less dangerous to the 
success of the opposing army than the soldier who operates the 
mechanical instruments of destruction. The situation seems almost 
analogous to the ordinary case at common law where A gives B a 
weapon, or the means to obtain one, and in turn B promises to kill 
C. Clearly A is no less at fault than is B. 

Not only does history discredit the idea of a distinction be- 
tween combatants and non-combatants, but when a distinction has 
been made it has not been for the benefit of the non-combatant, and 
modern indications are that the non-combatant in the future will be- 
come embroiled in a major conflict more than ever before. Log- 
ically, there is no reason to regard him as less an offender than 
the soldier, or sailor or airman who wields the weapons of de- 
struction 


V. 
Potentialities of Aerial Bombardment 


The ultimate object of a war is the establishment of peace on 
satisfactory terms. The means, however, with which to accomplish 
this end are in dispute. One hundred and twenty years ago Clause- 
witz outlined three principal objects in the conduct of War: “(a) 
To conquer and destroy the enemy’s armed force. (b) To get 
possession of material elements of aggression. (c) To gain public 
opinion. (2) To attain the first of these objects, the chief opera- 
tion must be directed against the enemy’s principal Army, or at 
least against a very important portion of the hostile force; for it 
must be beaten before we can follow up the other two objects with 
success.” This is the view taken by the orthodox military and naval 
men.7* The testimony of Major-General C. P. Summerall in the 
Hearings of the President’s Aircraft Board in 1925 is illustrative :° 
“We hear much said about enemies bombing our cities. I do not 
understand that in war it is in accordance with the laws or rules 
of war to bomb cities or areas occupied by non-combatants. My 
impression of the fortification of our harbors was that they were 
fortified not to keep our cities from being shelled by an enemy’s 
fleet and transports, thus making them a base for operations against 
our citizens. I do not believe that we are preparing to bomb enemy 
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cities occupied by non-combatants and defenseless people. As far 
as we are concerned, in war the only object is the enemy’s army. 

I do not believe that civilized war in which we may be 
engaged is going to attack undefended cities and kill women and 
children. If our enemy does that, while it will be sad for us, it will 
bring about his defeat all the quicker. . . . The objective has 
always been and always will be the enemy’s army. If that falls, 
everything falls.” 

In spite of the view that the enemy’s army presents the primary 
objective, the General Staff of the United States Army in 1929 laid 
plans before the President for the expenditure of $13,000,000 for 
permanent anti-aircraft defenses for the principal inland cities, ex- 
plaining that coastal defenses are useless as a protection to the 
interior since the development of aeronautical warfare during the 
Great War.”© The General Staff evidently realizes, even though 
the United States now enjoys comparative isolation, that enemy air- 
planes will be able to reach our inland cities in spite of the existence 
of coastal defenses and a field army. Otherwise, the expenditure 
of huge sums of money at this early date would, obviously, be 
wasteful. This indicates not only that civilians are liable to attack 
from the air, but that previous conceptions of the theatre of opera- 
tions during a war are undergoing changes. The establishment of 
inland defenses requires a great withdrawal of troops and materiel 
from the field forces which would otherwise occupy the front lines, 
as in the Great War. No doubt large armies will exist in the fu- 
ture, but it is likely that they will be smaller than in the last great 
conflict, due to the necessity of inland defenses and the augmenta- 
tion of the air forces. It will be remembered that the old test of 
“undefended” was employed in the Hague rules. The establishment 
of permanent anti-aircraft defenses for inland cities clearly makes 
those cities defended under the old test and hence liable to attack, 
because the theatre of operations, which formerly was supposed 
to occupy only that area within the vicinity of troop movements, 
has undergone a change, and now each defended city presents a 
separate individual theatre of operations. 

The science of war can be divided into what is called grand 
strategy, strategy, and tactics. Grand strategy is the combining 
of all instruments available to a country in enforcing its national 
policy, and should so regulate their use as to secure a future pros- 
perous state of peace.” War is merely one of the instruments of 
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national policy which takes up the sword in place of the pen.’ 
Strategy, in its narrow sense, means “the distribution and trans- 
mission of military means to fulfil the ends of policy.”*® Tactics 
is the state of war in which the military instrument merges into 
actual fighting.®° An example of grand strategy has been observed 
in the Great War where the Allied naval blockade, trade agree- 
ments with neutrals, and the spreading of propaganda unfavorable 
to Germany among neutral countries brought about the collapse 
of German power although she still had a great army in the field. 
In future major conflicts there is every reason to suppose that 
military aviation may be used against the internal organs of an 
enemy nation in strategical cooperation with a naval blockade 
in order to hasten the final submission of that nation. 

In the Great War the multitude of troops on the battle-front 
compelled the commanders on both sides to concentrate upon the 
development of the ground situation, Accordingly, bombardment 
airplanes were used to enhance the effectiveness of the ground 
forces. It was only, however, during the intensive ground fighting 
of 1916 that the immediate tactical situation predominated and all 
aviation units were used in its support.*t But it was recognized 
that the full effect of military aviation was not gained in that 
manner, and that it could aid most by disrupting lines of com- 
munication in the rear areas and by destroying factories and air- 
planes on the ground.*? This employment of military aviation 
is strategy in the strict sense of the term for, according to Napo- 
leon’s dictum, the secret of war lies in its communications, ‘The 
line of supply may be said to be as vital to the existence of an 
army as the heart to the life of a human being.’’** Bombardment 
aviation occupies the same position with relation to the ground 
forces as does the navy which is a strategic weapon used to ameli- 
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orate the military situation for the land forces. At the same time, 
the navy and the air force each has its own system of tactics for 
carrying out its respective missions.** The aerial bombardment 
branch of the air force is its basic arm, and there is a necessary 
degree of coordination between it and the observation and combat 
branches.*® Each branch in turn has its own distinct system of 
offensive and defensive tactics, just as do the troops on the ground 
and the ships of war at sea. 

Those who have advanced the orthodox view that the opposing 
army presents the primary objective and that the air forces will 
not attack cities and towns remote from the theatre of ground 
operations have evidently considered that the opposing army means 
the hostile ground force. If, by the opposing army, they mean 
the hostile air force and anti-aircraft, then the orthodox view would 
seem to be very nearly correct. However, the tactical situation at 
which the air force aims is not the defeat or route of the hostile 
air force, but is the control of the air. As long as the enemy has 
a single plane he is still relatively free to travel through the air, 
in spite of the strength of the opposing air force, and has a reason- 
ably good chance of reaching an objective. Therein lies the differ- 
ence between the air forces and the ground forces. The latter 
have it in their power to absolutely prevent enemy troops from 
getting through to objectives behind the lines, while the air forces 
can never be sure that enemy airplanes will not get through. Thus, 
the conclusion is reached that civilians will be liable to bombard- 
ment attack, and enemy airplanes can reach them even when the 
enemy air force is technically defeated, that is, when it does not 
have control of the air. 




























VI. 


Accuracy in Aerial Bombing 








There was much inaccuracy in bombing during the Great War, 
due to crude implements, and the result was a great amount of 
injury to non-combatants and destruction of private property within 
fairly wide areas surrounding the objectives. In future warfare 
there will be a greater percentage of hits, due to technical im- 
provements in bombing equipment, but errors will always be pres- 
ent to a certain extent. In 1915 the introduction of pursuit air- 
planes compelled the aerial bombardment units on both sides to 
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continue their operations under cover of darkness because of the 
heavy casualties suffered in daylight operations.® Due to poor 
visibility at night the bombing errors were numerous, Under pres- 
ent conditions the same result will necessarily be attained, particu- 
larly by the side which does not have control of the air, since it 
will be unable to operate in the daytime and must resort to the 
cover of darkness. Normally in daylight bombing operations the 
airplanes fly in formations of not less than seven*? and probably 
not more than forty. These formations are for the purpose of 
giving reasonable assurance of the successful culmination of their 
missions, and for the mutual protection of the planes therein. 
Generally they will be used to attack precision targets of narrow 
dimensions which will not be attacked at night unless daytime at- 
tack is impossible. Broad area targets will normally be attacked 
at night, when the missions will be conducted by individual planes. 
Sometimes several will strike simultaneously. Formations at night 
are inadvisable because navigation lights are necessary on dark 
nights, and formations, even without lights, are more easily seen 
from the ground on bright moonlight nights than are single planes. 
Besides, the necessary dispersion of bombs dropped is obtained as 
easily by individual bombing as by formation bombing. At night 
bombing from high altitudes may be made more accurate by the 
use of parachute flares, with delay apparatus for lighting them, 
which will illuminate wide areas beneath them.** 

Whenever possible bombardment airplanes will probably seek 
the higher altitudes, since they will thereby be afforded greater 
safety from anti-aircraft artillery and will be in a more advanta- 
geous position with relation to hostile pursuit airplanes. At great 
heights objects on the ground naturally appear very small and in- 
distinct, even on a clear day. This will increase the error in 
bombing, as also will the currents of air the bombs encounter on 


the way down. 

A great many objectives, such as factories, will be found in the 
midst of thickly populated and built-up cities. A flight over New 
York City, Detroit, Chicago, St. Louis, Cleveland, Los Angeles, or 
even a smaller city, is all that is necessary to convince one of the 
great difficulty in even distinguishing where the target is located, 
although its exact location may have been previously determined 
on a map or aerial photograph. Add to this the fact that the pilot 
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will probably be fighting for his life while trying to get into position 
to bomb the target, and it is plainly evident that indiscriminate 
bombing cannot be avoided within the immediate vicinity of the 
objective. Cities of vital importance will seldom be unprotected 
by anti-aircraft artillery or pursuit airplanes. 

Low altitude flights will usually be made by bombardment air- 
planes only when, due to meteorological conditions, high altitudes 
cannot be reached. There are several advantages to low flying, 
although there is the disadvantage that the morale of the bombing 
personnel will be seriously impaired, since they know that if the 
pilot is killed or disabled they will probably all die in the crash 
which is certain to follow, because they will be too close to the 
ground to be able to use their parachutes for escape. 

Below an altitude of twenty thousand feet the danger from 
anti-aircraft fire and attack by pursuit planes increases, unless ex- 
tremely low altitudes are resorted to and the planes fly barely 
above the tree tops. At such low altitude the danger from anti- 
aircraft and machine gun fire is practically eliminated, because the 
planes are going so fast and are so close that the ground guns 
cannot be trained on them. Also attack by pursuit planes is ren- 
dered less effective because their superiority depends on the speed 
attained in a dive. They must start to pull up out of the dive, how- 
ever, several hundred feet above the ground in order to avoid 
crashing. Consequently, by the time they have reached the low- 
flying bombers they are practically on the same level with them 
and are without much greater speed, thus presenting excellent tar- 
gets to the gunners aboard the bombardment airplanes. 

It would seem that with the planes flying at low altitudes the 
accuracy in bombing should increase. However, unless the bomb 
is equipped with an instantaneous fuse or an arresting device when 
dropped, it will roll across the ground for an undetermined dis- 
tance. If an instantaneous fuse is used the plane itself will be 
destroyed, since it will still be within the effective range of the 
bomb when it explodes. To prevent this, a delay of at least fifteen 
seconds is necessary for the plane to get beyond the danger area.** 
During this time the bomb may roll entirely away from the target. 

In tests conducted by the Air Corps in 1927 a bridge, present- 
ing a target four hundred feet wide, was bombed by highly trained 
personnel from an altitude of six thousand feet. They expected 11 
per cent hits based on calculations as to the probable error. The 












































89. Ibid., pp. 116-117. 





AERIAL BOMBARDMENT 501 


observed hits were 27 per cent of the bombs dropped.®%® Even 
under these conditions, where the bombs are dropped from a rela- 
tively low altitude and by especially trained personnel, a great ma- 
jority of them will hit only in the vicinity of the objective. 

Cloudy weather is another cause for inaccuracy in bombing. 
During the Great War there were innumerable cases where the 
bombs were dropped and the airmen reported that observations 
were impossible or difficult because of adverse weather conditions.” 

Danger to non-combatants will inevitably result from the ex- 
plosion of the bombs even though they hit fairly close to the target. 
The most effective bomb against materiel is the demolition bomb 
which ranges in standard sizes from 100 pounds to 2000 pounds. 
The destructive effect is produced by the detonation of the high 
explosive content, which is usually T. N. T. When detonation 
takes place above the ground, fragments are thrown at high speed 
further than the effectiveness of the blast, but within a limiting 
radius the blast is far more effective than the fragments.* The 
maximum danger radius from fragments ranges from one thousand 
to two thousand yards. But the percentage of personnel which will 
be hit at ranges of 500, 1000, and 2000 yards is very small, prob- 
ably averaging from .5 per cent to 2 per cent. The blast effect on 
personnel ranges from 40 feet for the 100 pound bomb to 110 feet 
for the 2000 pound bomb. It is not properly used, however, when 
applied against personnel,®* as special fragmentation bombs are 
available for that purpose. 

From the foregoing, the conclusion is obvious that anyone or 
anything within the immediate vicinity of a bombardment objective 
will be in imminent danger of destruction. 


VII. 
Objectives of Vital Military Importance 


Judging from the results of bombing operations during the 
Great War and the present economic development due to mechan- 
ized warfare, the logical objectives in the future will be those 
places vital to a nation in maintaining and producing war materiel. 
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The Report of the American Aviation Commission to Congress, 
1920, says: “It has been proved within the experience of every 
nation engaged in the war (1914-18) that two years or more of 
high pressure effort have been needed to achieve the quantity pro- 
duction of aircraft, aircraft engines, and accessory equipment. The 
training of personnel, including engineering, production, inspection, 
maintenance and operating forces—consisting of some 50 distinct 
trades and some 75 industries—has proved itself a stupendous task 
when undertaken upon the basis of war emergency alone.” If 
seventy-five industries are required for the support of aeronautics 
alone, then there are hundreds of others necessary for all of the 
other military activities, and each has its essential supporting in- 
dustries upon which it is dependent for raw material or parts. The 
whole mass in turn is supported by the producers of food and other 
commodities for the consumption both of civilian workers and the 
fighting forces. It has been suggested that merely because the 
Great War involved so much of the economic element, there is no 
reason to believe that wars in the future will necessarily be depend- 
ent upon economic organization.°° This might be true if the meth- 
eds of warfare consisted mainly of hand to hand combat. How- 
ever, warfare has developed into combat, not between individuals 
merely, but between machines of complicated designs which are 
controlled by men who are not, strictly speaking, personally en- 
gaged in the fighting. “The successful nation is the one which 
can invent new weapons of offense faster than the enemy can de- 
vise means of defense and at the same time protect itself not too 
tardily from the new offensive weapons of the enemy.”®” 

It is almost impossible to determine in every case whether 
an objective is of vital military importance or not. Very often it 
will depend on immediately surrounding circumstances. There are, 
however, certain objectives which are obviously essential to military 
operations and which are undisputably legitimate targets for aerial 
bombardment. The troops, both reserve and those on the battle- 
front, in armed defensive and in armed offensive positions wherever 
they may be found; artillery; ammunition dumps; supply depots; 
tanks and armored cars; airplanes on the ground; railroads lead- 
ing to the troops; railroad rolling stock; highways used in supplying 
the troops; water supplies for the troops; vehicles on the highways; 
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electric power lines supplying electricity to the troops; telephone 
and telegraph lines; radio stations; and any other objects, the de- 
struction of which will tend to weaken the resistance or offensive 
power of the troops, all fall within the category of targets which 
should be legitimate objects of aerial bombardment. 

In view of the need for machinery in the conduct of a war, 
other targets, disconnected from the troops themselves, have be- 
come just as important to the strength of the armed forces as the 
equipment with which they fight. Factories which provide airplanes 
are just as vital as the airplanes themselves, which are clearly 
legitimate targets when close to the line of battle. The same is true 
of factories manufacturing ammunition and armaments, Each of 
these factories is dependent upon certain raw products or manu- 
factured parts. For example, airplanes for war use must be 
equipped with instruments. Therefore, instrument factories will 
be proper objectives. They also require motors, which are manu- 
factured separately from the airplanes. The motors require the 
separate production of ignition and carburetion equipment. The 
structure of a plane must be built of special metals which must 
be provided by metal works. Cloth is generally used to cover the 
airplane structure, thus requiring the cooperation of linen mills. 
The cloth, when applied, must be especially treated with dope which 
is manufactured by paint factories. The propellors, whether made 
of wood or of steel, are made by separate factories. Similarly, 
wheels, brakes, and tires are all produced by different industries. 
The wings are usually made of wooden ribs and spars which can 
only be obtained from high grade special wood supplied by a large 
number of enterprises in the lumber business. In order to assemble 
all these materials and parts, transportation facilities are necessary. 
Therefore, railroads, rolling stock of railroads, terminal points, 
highways, and trucks become vital outside the military area of op- 
erations. 

Other war machinery will be similarly dependent upon rail and 
highway transportation, and a vast number of industries, such as ° 
those mentioned in regard to the manufacture of airplanes, will 
be called upon to supply the necessary parts and raw materials. 
The most outstanding of these are armament factories. Blast fur- 
naces and iron works will be essential in supplying iron products 
used in war and in machinery to make war weapons. The steel 
works will be of utmost necessity to provide material for the manu- 
facturers of guns and practically every armament used in warfare. 
Mines producing nearly every kind of metal will be worked under 















THE JOURNAL OF AIR LAW 





504 


high pressure for raw materials necessary in manufacturing war 
materials. The oil fields, oil tanks, and oil and gas pipe-lines will 
all be supplying heat, fuel, and lubricants to the industries produc- 
ing war materials. Water-power projects, electric power stations, 
lines, and terminal houses will supply power for motors, lights, 
telegraph, telephone, radio, electric railroads, and any number of 
enterprises, the destruction of which will be vital to the military 
success of the enemy. Even the clothing, the rubber, and the leather 
businesses will be called upon to supply materials to clothe the fight- 
ing forces, and to provide gas masks and other such equipment. 
Dye factories will supply coloring for clothing and for camouflaging 
war equipment. The paint industries will provide paints with 
which metal and wooden parts must be covered to prevent corrosion 
and decay. Chemical factories can easily be converted into de- 
structive gas producers. Granaries and warehouses contain pro- 
duce which, if not destroyed, will be used by the fighting forces. 
There are many other industries, too numerous to mention, which 
would directly contribute to the support of the conduct of war. 
These are given as illustrative of the immense internal structure 
of industry which is as vital to the success of the opposing forces 
as are the field armies themselves. Practically all such industries 
and facilities as those suggested above were considered important 
objectives during the Great War and, accordingly, suffered from 
aerial bombardment.** 

There is more doubt about certain other objectives being con- 
sidered vital to the military situation. A list of these follows, by 
way of illustration: the homes of workers in the vital industries, 
factories producing food for the consumption of both civilians and 
the armed forces, factories producing articles having practically no 
value to the military forces, farms, orchards, cotton plantations, 
cattle ranches, and other places the bombardment of which would 
merely result in obstructing economic organization to a slight ex- 
tent and terrorizing a portion, if not all, of the civilian population. 

There are a few objects which, among civilized nations, are 
never considered legitimate prey for destruction during war-time. 
These include monuments, places of public worship, charitable in- 
stitutions, and hospitals. The rules of war already in existence will 
protect these places whenever possible. The intentional destruction 
of them would bring down the wrath not only of the nations to 
which they belonged, but also of neutral countries and individuals 
everywhere, including the citizens of the State which would resort 
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to that type of warfare. An example of atrocious conduct some- 
what similar to the killing of wounded in hospitals is to be found 
in the war between China and Japan. The Chinese generals offered 
rewards for the heads of Japanese generals, and for the hands and 
heads of prisoners. This resulted in hideous slaughters of non- 
combatant Chinese by the infuriated Japanese soldiers who other- 
wise observed the rules of war as adopted in Europe.® 

The doubtful group of objectives previously mentioned seem to 
be too indirectly connected with the production of war machinery 
to warrent the economic use of aerial bombardment against them. 
They are mainly those which support the great mass of civilians 
who have little connection with the conflict. It would be wasteful 
to drop bombs upon such places, because these same bombs could 
be used to much greater advantage on places of vital military 
importance, 

Another reason for not bombing these so-called doubtful ob- 
jectives is that they form the very framework of the economic and 
social organization of the nation. War is merely an instrument of 
policy which is used when everything else fails in diplomatic inter- 
course between nations. Grand strategy makes use of war and any 
other method to produce one result, namely, ultimate prosperity and 
a state of peace, It is not to the interest of any nation to pro- 
duce an economic and social upheaval in another country, for there 
is too much interdependence, economically, between all the nations 
of the world. Each is dependent, to a certain extent, upon each 
other country as a market for its products or as a place to pur- 
chase products not made at home or raw materials with which 
to manufacture articles which in turn may be exported to some 
other country. It is a complex scheme of circularization of finance 
and produce. This is illustrated by present conditions in all the 
civilized countries of the world—all are touched to some extent 
by the economic depression. In Germany it has nearly brought 
about a state of social collapse as well, and if this comes to pass, 
a wave of communism may spread throughout Europe. The na- 
tions realize the danger to themselves from this threat to Germany, 
and it is significant that the United States, isolated as she has pre- 
tended to be, took the initiative in bringing about a debt mora- 
torium in Germany’s favor, and that France, Germany’s traditional 
enemy, has considered lending her immense sums of money to re- 
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establish her credit and prevent the complete collapse of the Ger- 
man nation. 

Among the group of doubtful objectives is one which has been 
condemned by the Commission of Jurists,1° but which may pos- 
sibly be made an objective in future warfare. Von Hoppner, who 
commanded the German Air Forces, and Von Tirpitz have stated 
that the reason for the bombardment of London was that it was 
the center of the war strength of the Allies and that the objective 
was to crush the will of the English people to continue the war.?% 
The Germans were limited in the amount of aerial bombardment 
which they could use in this fashion. The fact is therefore note- 
worthy that, ‘““With improved bomb sights, racks, and bombs, it is 
apparent that the damage suffered by London throughout the war 
did not equal that which could be caused by one heavy bombard- 
ment group with modern equipment.” Fifty-two present day 
bombardment airplanes could deliver an equal load in one mission. 
However, in spite of this capacity to deliver attacks on large cities 
without regard to a vital military objective, it is improbable that 
such bombardment will be resorted to—the reason being that it 
would be a dispersion of effort not justified by the returns. As 
has already been pointed out, every city will contain certain ob- 
jectives which will be vital and therefore legitimate. It seems 
sufficient, therefore, to concentrate on bombing these objectives and, 
inasmuch as the cities contain the bulk of the population of most 
nations, to accept the natural effect upon the morale of civilians in 
the vicinity as sufficient to crush the will of the nation to continue 
the war. 

Judging from experiences in the Great War and from the plans 
of all nations for the conscription of industry in the next major 
conflict, it seems certain that those industries which directly aid 
in the production, maintenance, supply, or transportation of war 
material will be considered vital military objectives and, therefore, 
subject to aerial bombardment. It is somewhat difficult to deter- 
mine what industries directly aid in military production. However, 
it seems that this class would include any enterprise which, within 
the period of a few months or even two or three years, would be 
capable of producing or aiding in the production of any armament 
or equipment for use by the armed forces in strengthening their 
defensive resistance or their offensive powers. Any industry which 
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would naturally be included in a national conscription of industry 
would, logically, be a military objective. 

The capitols and political centers of nations constitute other 
vital objectives which do not come under the category of industrial 
centers but which, in a way, are related to them, because they gov- 
ern their existence and the existence of the armed forces, besides 
unifying the efforts of all the civilians and military forces. The 
destruction of these places would not be decisive by any means, 
but would serve to disrupt the entire organization of the country 
and to demoralize it. 


VIII. 
Conclusions 


In conclusion let us recommend points which should be in- 
cluded in suitable rules for aerial bombardment. Bear in mind 
that they must be broad and elastic enough that commanders will 
not violate them under the exigencies of war, thus opening the door 
to reprisals; that they must be few in number so as to be easily 
kept in mind; and that they shall be acceptable to all nations, re- 
gardless of their varying philosophic views of war and their 
policies of national defense. Rules of warfare will only be observed 
when they are the products of the enlightend conscience of civil- 
ized mankind. 

Rules for aerial bombardment should embody the following 
principles : 

(1) Aerial bombardment must be conducted in a humane 
manner with due regard to the lives and property of civilians. 

(2) There must be no aerial bombardment for the sole pur- 
post of terrorizing the civilian population, although, when objec- 
tives vital to the military situation are subjected to bombardment, 
terrorization and injury may legitimately result to civilians within 
the immediate vicinity. 

(3) Places whch are not vital to military success and which 
do not serve directly in the production, supply, or transportation 
of war materiel or personnel must not be the object of aerial bom- 
bardment, but when such places are in the immediate vicinity of 
legitimate objectives they are liable to be bombed. 

(4)-- The objectives to be considered vital should include: 
armed forces, political centers, and all industries and facilities which 
would naturally be included in a national industrial conscription or 
mobilization system in time of war. 
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(5) Suitable penalties must be provided, which apply to the 
commanding officers and to the pilots and bombers alike, and any- 
one violating the rules should be treated as a war criminal. 

The rules, which may elaborate the foregoing principles, should 
be only such as can be considered practicable from every angle. 
They should be no more than general guides to the ethical conduct 
of aerial bombardment operations, There will be no judges ex- 
cept those who are giving or executing the commands, and their 
minds will not be functioning normally in the heat of battle. There 
will be sufficient tendency to become lax in the enforcement of any 
rules, as was experienced in late stages of the Great War when 
prisoners were compelled to do work of a military nature, strictly 
contrary to the rules of war, and were frequently killed in cold 
blood so they would not have to be taken back of the lines in ac- 
cordance with the rules. Another example was the use of explosive 
bullets, which was in violation of rules of warfare. 

Naturally, there will always be some individuals who will vio- 
late any rules that could possibly be agreed upon. This is just 
as true in times of peace, when every nation has a serious problem 
in dealing with its law-breakers. Consequently, we cannot attempt 
to make the rules for the benefit of those who will break them 
regardless of what they contain. A sufficient deterrent must be 
provided for those who will comply with a rule only when they 
are placed in personal danger by disregarding it. For this reason 
it is recommended in the foregoing list of principles that those 
persons who violate the rules shall be treated as war criminals. 

The purpose of rules is to guide the belligerents as nations and 
to prevent wrongful acts by concerted action. A war is not fought 
by the individuals but by the national unities, which, like boxers, 
must conform their movements to the principles of fighting, and 
in addition must observe such regulations as are commensurate with 
good-sportsmanship and as are needful to maintain their own self- 
respect and the respect of others. 

The conclusions we have reached do not provide for very 
much protection to civilian populations, since the greater part there- 
of resides in cities where legitimate objectives will be located. Also 
the principles suggested leave many loop-holes of which an un- 
scrupulous belligerent could take advantage. However, every civil 
legal system is elastic to the extent that advantage may be taken of 
technicalities by those who will engage in sharp practices. 

A curtailment of aerial bombardment by international regula- 
tions beyond the principles recommended would create a worse 



















AERIAL BOMBARDMENT 509 





situation, Reprisals would become frequent and soon a war would 
develop into base barbarity with no rules governing. If reprisals 
could be outlawed, then the objection would be withdrawn. But 
human nature is such that whenever one opponent resorts to un- 
fair tactics the other will retort in the same manner. It is better 
to have a few rules that are at least restraining to a slight extent 
than to have none at all. 

Some writers take the view that rules are useless and that 
our civilization is doomed unless war is outlawed entirely. The out- 
lawry of war seems to be psychologically impossible. In time of 
war any of its instruments become uncontrollable by rules except 
when natural influences restrict their use. Just as the Franken- 
stein monster pursued its maker to destruction, so may man-made 
machines bring about the destruction of man. However, war has 
never been a complete destroyer of peoples. 

The purpose of rules of war should be to take cognizance of 
all natural influences and attempt to alleviate as much injury and 
destruction as possible. 























THE PRESENT STATUS AND THE DEVELOP- 
MENT OF AVIATION LAW* 


GeorcE B. Logan} 


Aviation law is developing apparently in three directions, which 
is one more direction than the ordinary development of law in our 
country. Ordinarily law is developed by a growing body of judi- 
cial decisions which we call the common law of that subject; then, 
sometimes contemporaneously with, but usually following, we have 
the statutory law which either changes or makes more definite and 
certain the common law. In aviation we have these two develop- 
ments but have also a third due to the peculiar nature of aviation, 
and that is the development of law by regulation. This develop- 
ment, of course, has its foundation in statutory enactment, but the 
statutory enactment is only the foundation and not the body of 
the law. 

When aviation first loomed on the legal horizon as a substan- 
tial industry, and when it first became apparent that the industry 
would probably develop a body of law all its own, or cause some 
change or clarification in existing common law, several problems 
were suggested. Among these problems was the question of the 
ownership of air space, or the right of flight; the liability of the 
aviator for trespass voluntary and involuntary; jurisdiction over 
air space, first as an international problem and second as a state 
problem within the United States; the question of nuisance by 
flight; the possibility of tall buildings, smoke stacks, and power 
wires being regarded as nuisances to flying; the extent of the 
jurisdiction of the federal government over aviation as interstate 
commerce; the effect of aviation on existing personal insurance; 
the situs and status of marriages, contracts, wills and other con- 
tractual relations entered into in an indeterminate space in the air. 

These and many other legal conundrums were offered by way 
of papers, pamphlets, and addresses, and, at the time of offering 
very few, if any, suggested positive solutions. To only a few of 
these can I give any time because on only a few has there been 
any development by way of common law. 





*Address delivered at the American Bar Association Convention, at 
Atlantic City, September 18, 1931. 
+Chairman, American Bar Association Committee on Aeronautical Law. 
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Out of these there is first the question of sovereignty over 
air space. This is distinct and different from ownership. Prior 
to the World War there were three well established schools 
of thought. There were those who advocated that the air space 
was an ocean and that aviators of all nations should be privileged 
to use it over the soil of any other nation without let or hindrance 
as on the high seas. This was called the Freedom of Flight theory. 
There were those who insisted that the subjacent nations had the 
right to regulate the air space and restrict its use up to the height 
that it was possible to regulate it, similar to the three mile zone 
or the twelve mile zone on the high seas, and that above that the 
air space was free from regulation. The exact height of this 
regulated air below was a matter of controversy that ranged every- 
where from 500 feet, the height of useful occupancy of man, to 
five miles, the range of anti-aircraft guns. This was called the 
Zone theory. The third school of thought urged that each nation 
had the right to restrict the use of all air space above it to the 
same extent that they had the right to restrict the occupancy of 
their own soil. This was called the Absolute Sovereignty theory. 


This question has been settled, not by common law, or by de- 
velopment of international law acceptances but by the war itself, 
which closed the frontiers of all warring nations to the planes of 
its enemies. At the time of the Treaty of Versailles, there was 
also an air convention’ the preamble of which was “The High 
Contracting Parties recognize that every Power has complete and 
exclusive sovereignty over the air space above its territory.” The 
United States signed this treaty but it failed of ratification with the 
Versailles Treaty. The United States has since, however, entered 
into a similar treaty with the American countries in the Pan- 
American Convention but prior to that in the Air Commerce Act 
of 1926, Congress declared as follows: ‘The government of the 
United States has to the exclusion of all foreign nations complete 
sovereignty of the air space over the lands and waters of the United 
States, including the Canal Zone.” This question then may be 
regarded as definitely settled. 

In line with it, it would seem that each state would similarly 
have jurisdiction or sovereignty in all the air space above its own 
territory except in so far as an assertion of jurisdiction would con- 
flict with the federal government in interstate commerce. Indeed, 
the Uniform State Law of Aeronautics prepared by the Aero- 
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nautical Law Committee of this Association some years ago and 
which was adopted by thirteen states, carries the declaration that 
“Sovereignty in the space above the lands and waters of this State 
is declared to rest in the State.” There seems to be no quarrel 
with this pronouncement and based upon its truth it must follow 
the states have with respect to air space the same powers they 
have with respect to the surface. It would also seem to follow 
that the venue of crimes committed in air space would seem to 
be in the state and county below but the difficulty of proving this 
venue is obvious. 

It remains then, on this question of air space, to discuss owner- 
ship. This is a subject which cannot be covered under four hours, 
and that would be one side of the argument only; but on this 
subject we hope to have some authoritative common law very soon. 
Already three theories have been evolved in the discussions which 
I have seen. One is the theory that the land owner owns ab- 
solutely all of the air space above his land to an unlimited height— 
the ‘“‘cujus solum est” theory in its absolue form; the other that 
the land owner owns the air space to the height of useful occupancy 
depending on the development of engineering skill and science in 
the erection of edifices. The final one is that the land owner does 
not own the air space, but does have, as growing out of his land 
ownership, the exclusive sole and conveyable right to take pos- 
session of the air space to any height he sees fit. It would follow 
that the flight of an airplane through the air space above his land 
is not and never can be a trespass; but may under the circumstances, 
taking into consideration the height of buildings, the use to which 
the land is put, and the manner of the flight, become a nuisance 
and be enjoined as such. Each case under this latter theory nec- 
essarily depends upon its own facts, as does any other nuisance. 
To this latter theory your present committee is unanimously 
wedded. 

There have been two cases having to do with this particular 
problem. In the case of Smith v. New England Aircraft Com- 
pany,” decided by the Supreme Court of Massachusetts, it was 
held that flights at 500 feet and more did not constitute trespass; 
that flights at 100 feet and less did constitute trespass. In Swet- 
land v. Curtis in the District Court of Ohio, sitting at Toledo, 
it was held that flights at 500 feet and more did not constitute 
trespass, and flights of less than 500 feet did. The necessary im- 





2. 170 N. E. 385 (Mass., 1930). 
3. 41 F. (2d) 929 (Ohio, 1930). 























STATES OF AVIATION LAW 513 


plication from these holdings as to trespass would indicate that 
the courts felt that the land owners did own the air space up to 
the height mentioned, although as a matter of fact the air space 
was not occupied to that height at that time. The 500 foot level 
mentioned in these decisions was the height specified for flight 
Over uncongested areas by the Department of Commerce in defin- 
ing the navigable air space and the courts held that such a regula- 
tion by the Secretary of Commerce under the authority of the Air 
Commerce Act of 1926 was a permissible interference with the 
tights of private ownership. It will be observed from these two 
statements that these courts evidently believe in the theory of air 
ownership, but from the reading of the opinions it is clearly seen 
that the courts were in both cases very doubtful as to the extent 
of air ownership if any, and as to its nature if it existed, both 
courts stating that air ownership was bound to be different from 
the ownership of land and chattels. 

The Massachusetts decision was the decision of a court of 
last resort and no attempt has been made to carry it farther. The 
Ohio decision has been appealed by both parties and aviation inter- 
ests have asked leave to file briefs, and a distinguished member of 
this committee, Mrs. Mabel Walker Willebrandt, as amicus curiae 
on behalf of the American Airways has prepared such a brief. 
I wish to take this occasion to recommend the reading of this 
brief as the clearest discussion of the history, import, scope and 
authority, of the maxim “cujus solum est” which has been written 
since aviation law discussion began. 

The American Law Institute in its Restatement of the Law 
of Torts had before it the question of trespass on land, and had 
apparently followed in its first suggested text the inferences aris- 
ing out of the two cases which I have mentioned, and in its first 
draft indicated that a flight through air space at less than 500 
feet constituted a trespass. To this statement your committee 
took exception at the meeting of the American Law Institute in 
Washington, D. C., last year, and as a result have been invited 
to confer with the committee preparing this text prior to its re- 
submission, 

It is not my desire to start a discussion on this floor, on this 
topic, but your committee believes that its theory, namely, that 
there is no ownership of unenclosed air space but there is the sole 
and exclusive right in the owner to enclose the air space and that 
nuisance may be committed by flight not only above the land but 
near to the occupier of the land, gives to the land owner all of 
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the right or title that he needs to fully use and improve whatever 
land is owned by him. At the same time it makes possible the 
development of aviation by denying to litigiously inclined persons 
a cause of action based on the mere technicality of a harmless 
flight through air space. 

There have been so far only two cases which have even re- 
ferred to the question of the scope of the power of the federal 
government to regulate flight in air space as between it and the 
several states. The Air Commerce Act of 1926 gave to the Sec- 
retary of Commerce the right to regulate interstate commercial 
flying, but also gave him the right to establish flying rules and 
regulations, called air traffic rules, relating to all flying interstate, 
intrastate and non-commercial. Some doubt has been thrown on 
the power of the federal government to promulgate these flying 
rules, first as to their entirety, and second as to the propriety of 
some of the individual rules thus promulgated. 

In Neiswonger v. Goodyear,* in passing on a demurrer, the 
federal court suggested that it was a little difficult to see how the 
500 feet minimum altitude rule was necessary to protect interstate 
commerce. In other words, if interstate commerce had to be kept 
above 500 feet, and intrastate commerce went below it, the inter- 
ference was doubtful. This intimation indicated that the court 
felt that the government did have the right to enact and enforce 
all air traffic rules which were necessary for the protection of 
interstate commerce but might not have the right to enact or en- 
force rules which were unnecessary for this purpose. If this is 
the correct interpretation of the court’s intimation then it would 
follow that whether or not a given air traffic rule is valid would 
be a question for judicial determination. 

This matter was again referred to in People v. Katz® a crim- 
inal prosecution arising out of the violation of state air traffic 
rules. The point was made that the state government had no right 
to issue air traffic rules, this field of intrastate commerce having 
been appropriated by Congress under the necessity of preventing 
a burden upon interstate commerce. The trial court in New York 
rejected this plea. One may only surmise as to the grounds. It 
may have been because the court thought that the federal govern- 
ment had not appropriated the field; or that, having appropriated 
the field, state laws not inconsistent were still valid; or that the 
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federal government regulations could not lawfully apply to intra- 
state commerce. 

Your committee, of course, feels that different air traffic rules 
in the different states would be as great a calamity to aviation 
as were the conflicting state regulations to the railroads. There is 
at present no indication that the states will promulgate air traffic 
rules which differ in any material way from those of the federal 
government, but commercial aviation being wholly unconscious, as it 
must be, of state lines, ought to have one set of its flying rules 
only. 

One matter on which there has been some development by 
way of common law is the matter of the effect of aviation on life 
and accident insurance. Some years ago in preparing a short text 
on this subject, I examined some hundred odd life insurance poli- 
cies. In none of them was there any provision avoiding the pay- 
ment of loss for deaths resulting from aviation. A good many 
of these policies, however, had provisions providing for double in- 
demnity in the event of an accidental death, and this double in- 
demnity provision was limited by proviso against deaths resulting 
from aviation. In general these provisos used two different verbs 
“engaging” in aviation, “participating” in aviation. It will readily 
be seen that the question would immediately arise as to what was 
meant by “engaging” and “participating.” It should be added also 
that some policies use the word “aviation” and some policies the 
word “aeronautics.” 

Allied with the use of these verbs and nouns, and for the 
same purpose were the usual accident policies, but the accident 
policies added another complication in providing for double in- 
demnities in the case of accidental death while a passenger on a 
common carrier, but excluding deaths resulting from participating 
or engaging in aviation or aeronautics. 

Unfortunately the holdings on these cases have not been as 
consistent as one would desire in attempting to explain what is 
the law. In Gits v. Life Insurance Company,’ a passenger in a 
sight-seeing plane was held to be not “engaged” in aeronautical op- 
erations, The word operations in that policy evidently was of 
persuasive force. In Masonic Accident Company v. Jackson," a 
passenger was held to be not “engaged” in aviation. In Benefit 
Association v. Hayden,’ the Supreme Court of Arkansas held that 
a passenger was not “engaged” in aeronautics. 
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In Peters v. Prudential Insurance Company,® the court held 
that a passenger in an airplane was not “engaged in aviation or 
submarine operations.” The court gave a good deal of attention 
to the punctuation and indicated that if there had been a comma 
after “aviation,” the court might have held that the passenger was 
engaged in “aviation,” though not in “aviation operations.” Three 
of these cases were decided in 1929 and one in 1927. Prior to 
that, in 1921, the Supreme Court of Florida had held in Travellers 
Insurance Company v, Peake’ that a passenger was “participating 
in aeronautics”; the Supreme Court of New Jersey in Bew v. 
Travellers," had held that a passenger was “participating in areo- 
nautics.” It will be seen that the later cases favored a more liberal 
construction and the reason would seem to be that aviation is com- 
ing to be regarded not as a sport and an advanture but as an in- 
dustry and passenger carrying as a matter of common occurrence. 
This is particularly illustrated by a later decision of the Supreme 
Court of Florida in Price v. Prudential,!? where the Court had 
before it the same clause as involved in the Peters case and held 
that a passenger was not “engaged” in aviation operations, The 
Court distinguished in this case between its earlier holding in the 
Peake case by reason of the fact that the Peake case used the word 
“participating” and the Price case the word “engaged.” 

As a result of these decisions we find that the insurance com- 
panies are changing the language of their exclusions clauses both 
in accident policies and in the double indemnity provision of life 
policies. We also find, purely as a matter of interest, that the 
life insurance companies do not wholly forbid flying in issuing 
their ordinary policies, but have prepared clauses which recite that 
the face of the policy will be paid even though the death of the 
passenger was the result of riding as a fare-paying passenger in a 
licensed airplane, operated by a licensed pilot, by an incorporated 
passenger carrier operated between definitely established airports. 
While life insurance companies are still very reluctant to accept 
the airplane pilot or the individual who pilots his own plane, a 
passenger on established air lines is now accepted practically with- 
out discrimination. 

Referring back to the matter of double indemnity in accident 
policies in the case of death while on a common carrier but ex- 
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cluding all claims resulting from death while participating in aero- 
nautics, those courts which hold that the passenger participates are 
going to find themselves impaled on the horns of a dilemma if they 
should also hold that an air passenger plane is a “common carrier.” 
The question as to whether or not an air passenger carrier is a 
common carrier has not been directly litigated with respect to any 
of our established air lines. But in the case of Brown v. Pacific 
Mutual,® and North American Accident Co. v. Pitts,1* this matter 
of the inconsistencies between the clause giving double indemnity 
in case of a death on a common carrier and the clause excluding 
indemnity for death while participating in aeronautics, was directly 
raised. The air carrier in these two cases however was simply a 
sightseeing operator who took short trips whenever sufficient pas- 
sengers were available and whenever the weather suited and both 
courts held that such an air carrier was not a common carrier. 
No court has yet been called upon to pass upon the air carrier 
which advertised to the public at large, accepts all passengers offer- 
ing themselves, and maintains fixed schedules between established 
termini, 

Another field in which we may look for interesting litigation 
is in the matter of general aviation insurance. Insurance is now 
being written to protect the operators of aircraft against personal 
liability and property damage to third persons; also to passenger. 
On the planes themselves insurance is carried against fire, theft, 
and “crack-up.” The fire insurance policies are written to cover 
the craft while on the ground and the motor not running; also 
while the motor is running; also while the ship is in the air; and 
also for fire following a “crack-up.” Naturally these rates vary 
considerably. Compensation policies are being extended to cover 
pilots, co-pilots, mechanics, and couriers. All of this is a new field. 
There are few policy wordings exactly alike, and no decisions so 
far interpreting these new policy clauses. 

Just one more matter probably of interest, and I am done with 
this phase. The lawyers have had a great deal of sport speculat- 
ing as to whether or not a hydroplane is an airplane or a boat and 
the answer as received from the courts is that it is neither fish, 
flesh, nor good red herring. 

In Crawford Brothers, No. 2,° it was held that the law of 
marine salvage did not apply to aircraft, but this was a disabled 
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aircraft in the water. In the case of in re Reinhardt,’* it was held 
that an employee engaged in repairing a hydroplane on the water 
was not entitled to invoke the jurisdiction of the Workmen’s Com- 
pensation Act in the state but must bring his action in the federal 
court. In a criminal proceeding in the case of People v. Smith,'* 
it was held that a hydroplane was a motor boat within the mean- 
ing of the criminal statute regulating the use of mufflers; while the 
Treasury Department has held in its rulings that hydroplanes and 
sea planes must be registered as vessels. In the case of Wendorff 
v. Missouri State Life Insurance Company,'* a case arising under 
an accident policy the point was made that the death of the policy 
holder riding in a hydroplane was not caused by the fall of the 
hydroplane; in other words not by reason of participation in aero- 
nautics, but because of the sinking of the plane an hour or so after 
it landed. The point was further made that a hydroplane after 
landing was a vessel and not an aeronautical device. The court 
overruled the contention holding that the hydroplane was never a 
vessel. 

With reference to the statutory development of law I wish to 
refer first to some of the statutory work of this association and 
this I do with the greatest trepidation. The Air Law Committee 
of this association worked out some years ago a law known as 
“Uniform State Law of Aeronautics.” This law is now in effect 
in thirteen states. Twa matters of common law, there being 
none on the subject, were attempted to be settled by legislative 
pronouncement in this law. The first was the old question of air 
space rights. It was declared that the ownership of the space above 
the lands and waters was vested in the several owners beneath, 
subject to the right of flight as described in the following section. 
The following section declared that flight in aircraft is lawful un- 
less at such a low altitude as to interfere with the then existing 
use of the land or water. If it were possible to settle this matter 
in this manner we would have no quarrel, but we have always felt 
that even though the right of flight, that is to say, of reasonable 
flight, was attempted to be created by this declaration, the very 
attempt itself was frustrated by the prior declaration that owner- 
ship of air space was vested in the owners of the surface. It has 
always seemed that if the air space was “owned,” legislative per- 
mission to fly through it is at least doubtful. 
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This code also provided for absolute liability to be imposed 
upon the owner of aircraft for all damage done to persons or prop- 
erty by reason of the descent of the aircraft whether voluntary or 
involuntary. 

No distinction was made for those cases in which the owner 
was not the operator or in which the owner has leased his plane, 
loaned his plane, or in which it had been-stolen. The question of 
responsible agency was eliminated and the owner made absolutely 
liable. The question of negligence was also eliminated as to the 
owner; he was held liable for “Acts of God” and for pure acci- 
dents, whereas an aeronaut who was not the owner and was the 
operator was made liable only for his negligence. With all due 
deference it is suggested that the present Air Law Committee is 
not in sympathy with these pronouncements of statutory law and 
we believe that the owner should not be liable unless there is first, 
a responsible agency in the operation of the plane, and second, un- 
less there is negligence in the operation or maintenance of the 
plane. We have suggested in the code which we have prepared 
that proof of injury should be prima facie evidence of negligence, 
thus relieving the man on the ground from the unfair burden of 
establishing the efficient and negligent cause of an airplane’s descent. 
Mr. John C. Cooper, Jr. of Jacksonville, Florida, one of the mem- 
bers of our committee, has prepared a very able monograph on this 
subject of liability’? and the reasoning and the authority presented 
by him seemed to be conclusive and to fully warrant the position 
taken by this committee, 

In addition to the Uniform State Law of Aeronautics in thir- 
teen states, there is legislation in practically every other state in 
one form or another concerning aviation, but in most part these 
statutes have been passed with a view of providing for the safety 
of aircraft operators and passengers, and persons and property on 
the ground. To this end a great many of the states have provided: 
that aircraft shall not be flown unless the plane is registered and 
the pilot licensed, and the qualifications for registration and licenses 
in most of the cases are those qualifications which are required by 
the Department of Commerce. 

In some states these qualifications are required by statute; in 
some a state official or commission is designated to issue licenses 
under such rules and regulations as they may promulgate and these 
promulgations follow the requirements of the Department of Com- 
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merce. In many cases the following of the Department of Com- 
merce rules and regulations is made mandatory under the statute. 

Air traffic rules similar to the federal air traffic rules have in 
some states been enacted into statute law and in some states pro- 
mulgated as regulations under statutory authority. 

The desirability of uniformity among the several states is 
nowhere more acute than it is in the matter of the regulation of 
pilots, planes and air traffic rules. It is obvious though that this 
desire for uniformity should not aecessarily carry us to the extent 
of asking that the federal government assume the whole burden, 
or to the extent of asking that the states submit to federal juris- 
diction as to all types of flying. There is splendid opportunity for 
cooperation. The personnel of the Department of Commerce is 
not sufficient in number, although very high in quality, to police 
all of the flying in the United States, and to enforce all of the 
regulations with respect thereto. 

You will be interested to know that so far, the cooperation be- 
tween Federal and State aviation officials has been of the most 
cordial nature. Cooperation between the states themselves is also 
developing very satisfactorily. Perhaps the newest organization 
in this country is the National Association of State Aviation Of- 
ficials, formed at Cleveland. Ohio, on September 2nd, and the 
chairman of your Aeronautical Law Committee feels himself hon- 
ored to be the non-retained general counsel of this association. 

The largest amount of law by regulation in aviation is, of 
course, that body of regulation promulgated by the Secretary of 
Commerce under the provisions of the Air Commerce Act of 1926. 
These regulations, as probably all of you know, require registra- 
tion of all planes engaged in interstate commerce, in fact, incidentally 
the requirement is much broader because all pilots engaged in in- 
terstate commerce must have licenses and no pilot licensed by the 
federal authority may fly an unregistered plane. This requirement 
has practically made it mandatory upon manufacturers to see that 
all planes are registered. The requirements for registration are 
lengthy and of great detail and the Department has set up elaborate 
machinery not only for the original design but also for the approval 
of the materials to be used and finally for the inspection and flight 
tests of the completed planes. Provisions for pilots’ licenses in- 
clude detailed physical tests and mental tests, as well as flying 
ability and hours of experience in the air. 

Flying schools are in fact regulated by the federal government, 
but in a peculiar way. The Department of Commerce has an- 
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nounced that flying schools will be rated by them if they voluntarily 
apply for such rating. There could be no requirement by law 
that they do so, The competition among flying schools, however, 
particularly in their advertising, makes it practically impossible for 
the non-rated school to secure pupils. Hence by practical competi- 
tive conditions we find that the federal government is in fact super- 
vising flying schools. Before rating is given, the equipment, teach- 
ing personnel, as well as the character of the flying field used must 
be approved by the Department of Commerce. 

I have already referred to the matter of air traffic rules. These 
are regulations issued by the Department of Commerce governing 
the method of flying and these rules apply to all flying of all 
planes. The constitutionality of such regulations as applied to non- 
commercial flying and to intrastate commerce has never been tested 
and may never be, as the uniformity of flying rules is so eminently 
desirable that it is unlikely that pilots or manufacturers will ever 
seriously contest the validity of these rules. 

There is now developing an interesting body of law which 
does not come by way of regulation nor by way of direct legisla- 
tion, but is- the incidental result of the gasoline tax which exists 
one hundred per cent—this is to say, in every state and in the Dis- 
trict of Columbia. In practically every case this tax is imposed 
“upon gasoline used upon the highways of this state” and in nearly 
every case the funds collected go to the highway fund. A great 
many of the states specifically exempt gasoline used in farm trac- 
tors, in stationary engines, manufacturing plants, et cetera, and to 
this list of exemption many states add gasoline used in aircraft. 
Where such exemption is not provided for there seems to be two 
vulnerable points for attack as to the constitutionality of such a 
tax. In the first place, aviation gasoline is not used upon the 
highways and from the language of the taxing statute it would 
seem to be clearly exempt. And on the other hand, if made to 
include gasoline used in aircraft it would seem to be without the 
purpose of the statute, discriminatory, and hence void. There is 
as yet no case, however, involving this particular point. There 
have been several cases that involved the second point of attack 
which is that a tax upon gasoline used in interstate commerce is 
a burden upon one of the instrumentalities of interstate commerce 
and hence unconstitutional. 

This was the holding in the case of Helson v. Kentucky,”® 
in which the Supreme Court of the United States held that gasoline 
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used in a motor to propel a ferry boat between Indiana and Ken- 
tucky and was an instrumentality of commerce and could not be taxed 
by the state of Kentucky. There was the same holding in Trans- 
continental and Western Air v. Asplund, decided by a federal 
district court of New Mexico. 
in the case of Mid-continental Air v. Lujan,?* and held that where 
the gasoline used in interstate commerce was commingled with and 
could not be separated from that used in intrastate commerce, the 
tax could not be applied to the air carrier in question. To the same 
effect is the holding in United States Airways v. Shaw.?* 

There is one exception, however, to the rule that a tax levied 
by a state may not impose a burden upon interstate commerce. 
This exception is where the tax is imposed in exchange for the 
use of a state-provided instrumentality. The gasoline tax has been 
upheld as applied to buses engaged in interstate commerce because 
of the fact that the buses use the state highways. 
holding in Interstate Transit Company v. Kykendall,* in Liberty 
Highway Company v. Michigan,” as applied to gasoline taxes, and 
was also the holding in Hendrick v. Maryland,”* as applied to the 
automobile license tax. 

Now some of the states use the gasoline license tax collected 
from airplanes directly for the benefit of the aviation industry. 
In Wyoming the tax collected at municipal airports is paid to the 
State Treasurer and by him immediately turned back to the muni- 
cipalities to be used in maintaining the airports. 
fact the United States District Court for Wyoming in the case of 
Boeing Air Transport v. Edelman, decided June 27, 1931, held 
that the tax was valid as being a tax supported by a considera- 
tion for the use of the facilities of the airports at Cheyenne and 
Rock Springs. 

There is a growing tendency on the part of states to devote 
not only money collected from the aviation gasoline tax but 
also additional public funds for the creation of state facilities 
for aviation, This is now being done in Arkansas, Idaho, Michi- 
gan, Tennessee, Maine, Oregon, Pennsylvania, and Wyoming, and 
of these states most of them appropriate more than is received from 
There was in the beginning, some three years 
ago, a legal and constitutional question raised that the expenditure 






The same court went farther 


This was the 


In view of this 





~~ 21. Reported in U. S. Daily, December 31, 1930, p. 8. 
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of public public funds for airports and aviation facilities was not 
a public purpose and hence unauthorized and unconstitutional. This 
question has been put at rest by such decisions as Dysart v. St. 
Louis and Ennis v. Kansas City,?* McClintock v. Roseburg,”* Hile 
v. Cleveland,?® Hesse v. Rath,®° Lincoln v. Johnson, Doughty v. 
Baltimore,?? Wichita v. Clapp,** and Ruth v. Oklahoma.** The 
Aeronautical Law Committee has prepared as has been explained 
a uniform Airports Act which we hope will serve to put at rest 
in those states which have not had the matter before their courts 
this question of the right of states and municipalities to use public 
funds for the development of aviation facilities, 

In conclusion may I say that there seems to be no good reason 
why the federal government and the states should not appropriate 
funds for aid of aviation. The railroads owe their early existence 
to federal and state land and money grants. That some of this 
was unwise is not disputed, but that some of it was necessary for 
the development of this country is likewise not disputed. The fed- 
cral government appropriates funds for the aid of navigation both 
on the high seas and on our navigable rivers. The federal govern- 
ment and the states appropriate large sums annually for the building 
of highways, which, while not always pleasantly received by the 
railroads, have been of tremendous importance in the development 
of the hinterland off of the railroads. 

It is probably out of place for the chairman of your Air Law 
Committee to express an opinion as to public policy, but I want 
to say now that all of the members of your committee are interested 
in the success of aviation and would not be interested in 
the subject of aviation law otherwise. We believe in the future 
of aviation and we believe in the wise national policy of supporting 
aviation by mail contracts, by the aviation facilities provided 
through the Department of Commerce by the support of aviation 
manufacturers through the Army and Navy procurement programs 
and look forward hopefully to increasing support of aviation by 
the several states, in cooperating not only in the enforcing of avia- 
tion regulations, but in the creation and maintenance by public 
funds of aviation facilities, 





11 S. W. (2d) 1045 (both cases reported) (1928). 
273 P. 331 (1929). 

160 N. E. 24 (1927). 

224 App. Div. om be 344 (1928). 

220 N. W. 273 (1928). 

141 App. (Md.) 499 (1928). 

125 Kan. 100 (1928). 

287 P. 406 (1930). 








A SURVEY OF AVIATION INSURANCE LAW 


Kurt J. KremMuicx* 


There are two main types of aviation insurance: (1) air- 
craft insurance, and (2) ownership and operation insurance for 
aircraft. The first class includes (a) fire, (b) robbery and pilfer- 
age, and (c) windstorm, tornado and cyclone. The second class 
includes (a) public liability, (b) passenger liability, (c) property 
damage, (d) workmen’s compensation, (e) airport and property 
damage, (f) cargo, and (g) life and accident.: It appears that 
every conceivable coverage can now be had for almost every pos- 
sible aeronautic situation. What the legislatures and adminis- 
trative bodies have done and what the courts have decided in 
these will be set forth in this survey. 


I. LEGISLATION AND REGULATIONS 


A. Authorization of Air Risks 


The legislature of the Commonwealth of Massachusetts in its 
1928 session? was the first state in the United States to authorize 
air risks. This act was “An Act relative to the kinds of business 
that insurance companies may transact and to coverage under in- 
surance policies.” Under this enabling statute, insurance companies, 
incorporated in Massachusetts can insure: 


“Second (e) . . . against loss or damage to, and loss of use of 
‘ airplanes, seaplanes, dirigibles and other aircraft, their fittings and 
contents, whether such . . . aircraft, are being operated or not, and 


wherever the same may be, resulting from accident, collision, fire, lightning, 
any larceny, pilferage, theft, malicious mischief or vandalism, any of the 
perils usually insured against by marine insurance or risks of inland naviga- 
tion and transportation, and against loss or damage caused by the conceal- 
ment, removal or unlawful disposition, or conversion of such vehicles or 
aircraft by a conditional vendee or mortgagor or bailee in possession; (f) 
against loss or damage to any property caused by . . . airplanes, sea- 
planes, dirigibles or other aircraft . . . and against legal liability for loss 
or damage caused thereby to the property of another, but not including legal 
liability for bodily injury or death caused thereby.” 
“Third . . . against loss or damage to, and loss of use of 





*Professor of Air Law, University of Detroit, and member of the 
Michigan Bar. 

1. See excellent article by Walter C. Crowdus, Aviation Insurance, 2 
Jour. Air Law, 176. 

2. Acts 1928, Ch. 106; approved March 8, 1928. Amendment to prior 
statute on insurance. This statute amended by Laws 1931, Ch. 121, but not 
relevant to air risks. 
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airplanes, seaplanes, dirigibles and other aircraft, their fittings and contents, 
whether such . . . aircraft, are being operated or not, and wherever the 
same may be, resulting from accident, collision, fire, lightning, any larceny, 
pilferage, theft, malicious mischief or vandalism, any of the perils usually 
insured against by marine insurance or risks of inland navigation and 
transportation, and against loss or damage caused by the concealment, re- 
moval or unlawful disposition, or conversion of such vehicles or aircraft 
by a conditional vendee or mortgagor or bailee in possession thereof.” 

“Nine, To insure against loss or damage to any property caused by 
tore airplanes, seaplanes, dirigible or other aircraft . . . and against 
loss of use and occupancy caused thereby.” 


In the following year, Ohio® gave permission to fire insur- 
ance companies to assume certain air risks, 


“Section 9556. All companies organized or admitted for the purpuse of 
insuring against loss or damage by fire may insure upon . . . airplanes, 
seaplanes, dirigibles or other aircraft or interest therein, whether stationary 
or operated under their own power against loss or damage by any of the 
causes or risks specified in this subsection, including also transportation, 
collision, explosion, or any peril or hazard resulting from the ownership, 
maintenance or use of airplanes, seaplanes or other aircraft including 
burglary and theft, vandalism, malicious mischief, the wrongful conversion, 
disposal or concealment thereof and the accessories thereto, whether held 
under conditional sale contract or subject to chattel mortgage, and to effect 
reinsurance of any risk taken, but not including loss or damage by risk 
of bodily injury to the person.” 


Iowa amended Section 8940 of the Code of 1927 and per- 
mitted insurance “against loss or damage caused by airplanes, sea- 
planes, dirigibles or other aircraft.’”* 

New York in 1930 passed two laws. 


“Section 110. Incorporation. Thirteen or more persons may become a 
stock corporation for the purpose of making insurance on . . . including 
insurances upon . . . airplanes, seaplanes, dirigibles, and other aircraft, 
and the breaking of glass therein, whether stationary or being operated 
under their own power, which shall include all or any of the hazards of fire, 
explosion, transportation, collision, loss by legal liability for damage to prop- 


erty resulting from the maintenance and use of . . . airplanes, sea- 
planes, dirigibles, and other aircraft. . .5 
“9. Against loss or damage to . . . airplanes, seaplanes, dirigibles 


or other aircraft (except loss or damage by fire or while being transported 
in any conveyance by land or water), and against loss or damage to property 
caused thereby, including loss by legal liability for damage to property re- 
sulting from the maintenance and use of . . . airplanes, seaplanes, 
dirigibles or other aircraft; also against loss or damage to property result- 
ing from the maintenance and use of aircraft.® 


California’ classified aircraft insurance as: 


“18. Aircraft insurance including within its meaning the insurance of 
the owners and users of or dealers in aircraft against any and all hazards 
incident to ownership, maintenance, operation and use of such aircraft, and 
also including loss or damage caused by aircraft to any person’s property, 


Laws 1929, page 54; approved April 6, 1929. 
Laws 1929, Ch. 229; approved April 5, 1929. 
Laws 1930, Ch. 391; approved April 10, 1930. 
Laws 1930, Ch. 395; approved April 10, 1930. 
Statutes 1929, Ch. 193; approved April 30, 1929. 
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but not including the liability against loss or damage resulting from an 
accident to or physical injury, fatal or nonfatal, suffered by any person as 
a result of the ownership, maintenance, operation or use of such aircraft. 
Nothing herein contained shall be construed to prevent a fire insurance com- 
pany from issuing a policy of insurance upon any aircraft covering the fire 
hazard only, nor be construed to prevent a marine insurance company from 
issuing a policy of insurance upon any hazard covering the marine hazard 
of transportation only.” 


And in the same statute, paragraph 3 thereof, which defines 
Marine Insurance we find a proviso; “provided, nothing in this 
paragraph contained shall prevent a company qualified to do. . 
aircraft . . . insurance, from covering the hazards defined in this 
paragraph when such hazards are included within and are inci- 
dental to such other respective classifications.” 


New Jersey recently enacted a statute :° 


“1, Ten or more persons may become a corporation for the purpose 
of making any of the following kinds of insurance to wit: j 
I. and against perils to property arising from the use of air- 


Against any and all kinds of loss or damage to: (a) .. . air- 
craft . . . including all kinds of . . . aircraft insurance (except in- 
surance against loss by reason of bodily injury to the person) as well as 
all goods, freights, cargoes, merchandise, effects, disbursements, profits, 
moneys, bullion, precious stones, securities, choses in action, evidences of 
debt, valuable papers, bottomry and respondentia interests and all other 
kinds of property and interest therein, in respect to, appertaining to or in 
connection with any and all risks or perils of navigation, transit or trans- 
portation, including war risks, on or under any seas or other waters, on 
land or in the air, or while being assembled, packed, crated, baled, com- 
pressed or similarly prepared for shipment or while awaiting the same or 
during any delays, storage, transshipment, or reshipment incident thereto, 
oe marines builder’s risk and all personal property floater risks, 
an he 


With these several statutes in mind, one can see what air 
risks have been authorized by the legislatures of several states. 
Such authorizations form the basis of the right of insurance com- 
panies to engage in such business. 


B. Insurance Requirements. 


1. Liabilities. 


Owners and operators of aircraft are subject to four distinct 
liabilities: (a) liability to persons and property on the ground, 
(b) collision liability, (c) liability to passengers and for goods 
carried, and (d) liabilities for injuries and death to employees. 
We have seen that certain legislatures have enabled the taking of 





8. Laws 1931, Ch. 328; approved April 28, 1931. 
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air risks by insurance companies. The liabilities imposed by law 
are important in considering the enforcement of aviation insurance. 

(a) Where the state has adopted the Uniform State Law 
of Aeronautics, the owner of every aircraft is absolutely liable 
for injuries to persons and property on the ground unless the in- 
jury was caused by the negligence of the person injured or the 
owner or bailee of the property injured.® 

(b) Collision liability under the Uniform State Law is de- 
termined by the rules of liability applicable to torts on land.?° 

(c) As to liability of aircraft owners and operators to pas- 
sengers and for goods carried, the writer finds but one statute’ 
and that relates to the carriage of goods, 

(d) For injuries and death of employees engaged in avia- 
tion pursuits, any one of four situations may be possible.1? (1) 
Injuries in the home state not involving interstate or foreign com- 
merce. (2) Injuries in the home state involving interstate or for- 
eign commerce. (3) Injuries in a foreign state or foreign country 
not involving interstate commerce, and (4) Injuries in a 
foreign state or foreign country involving interstate or foreign 
commerce. There being no applicable federal legislation, the state 
Workmen’s Compensation Act should be applied."® 


2. Monetary Enforcement of Liabilities 


So often the plaintiff who has prevailed in a lawsuit cannot 
have his judgment satisfied, either because the defendant has noth- 
ing or absconds to parts unknown. Four states** have seen fit to 
inaugurate prophylactic legislation to counteract the evil. While 
limited to commercial or common carriers, it is a commendable 
step in the right direction. 

Virginia having vested the power to regulate aeronautics in 
its corporation commission,’®> the corporation commission’® pro- 
mulgated certain rules and regulations governing the licensing of 
airmen, aircraft and airports and the operation of aircraft and air- 
ports in Virginia. Section 4, on insurance requirements, provides: 





9. Section 5, Uniform State Law of Aeronautics. 

10. Section 6, Uniform State Law of Aeronautics. 

11. Maryland, Laws 1931, Ch. 403. 

12. Davis, Aeronautical Law, pp. 319-323. 

13. The author is preparing an article for a forthcoming issue of the 
Jour. or Air Law entitled, “Aviation and Its Injured Employees.” 

14. Virginia, Louisiana, Arizona, and New Mexico. 

15. Laws 1928, Ch. 46 

16. On July Ist, ion. Rules and Regulations of the Virginia State 
Corporation Commission governing the licensing of airmen, aircraft, and 
airports, and the operation of aircraft and airports in the State of Virginia. 
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“Rule 33. Liasititry AND Property DAMAGE INsuRANCE. No operator of 
commercial aircraft used for interstate flights (except aircraft carrying United 
States mail), or holder of a Virginia license for the operation of an airport 
shall engage in commercial aviation in Virginia without having first obtained 
liability and property damage insurance covering all aircraft so operated, in 
the amounts hereinafter set forth, and no holder of a Virginia license for 
the operation of an airport shall operate such airport without having first 
obtained Employee’s Liability and/or Workmen’s Compensation in the 
amounts hereinafter set forth. 

A. LiasiLity INsurance—Five Thousand dollars for loss sustained by 
the insured by reason of bodily injury to, or death of, any one passenger 
in one accident. 

B. Property DAMAGE INSURANCE—Two Thousand Dollars for damage 
to property of any person other than the assured. 

C. Emproyee’s Liapiniry INSURANCE AND/OR WoRKMEN’s COMPENSA- 
TION. (1) Employee’s Liability (where the number of employees is less 
than eleven)—Five Thousand Dollars for loss sustained by the insured by 
reason of bodily injury to, or death, of, any one accident. Ten Thousand 
Dollars for loss sustained by the insured by reason of bodily injury to, 
or death of, more than one employee in any one accident. (2) Workmen’s 
Compensation, (where the number of employees is eleven or more)— 
Workmen’s Compensation insurance in accordance with the provisions of 
Chapter 400, Acts of the General Assembly of Virginia, 1918, as amended.” 

To enforce this section of the rules, the corporation commis- 
sion provided that such a policy should be filed within ten days 
after the granting of an application for a license and before such 
license shall be issued, and further provided that failure to keep 
the insurance in full force and effect would result in the license 
or authority suspended or revoked."" 

A certain leeway is granted upon special application, except 
in the case of Workmen’s Compensation insurance, so that a surety 
bond can be filed in lieu of insurance, if the bond is satisfactory 
to the Commission. However, either the surety bond or insurance 
can be waived by the Commission if upon application ‘the financial 
responsibility of applicant is sufficiently large and unquestionable.” 

Louisiana, by legislative enactment,’® prior to the time when 
the Rules and Regulations were promulgated in Virginia, has a 
statute which is “An Act to regulate the business of carrying 
passengers for hire in Aeroplanes, to define said business, to re- 
quire all persons, firms or corporations engaged in said business to 
furnish indemnity bonds, and to prescribe the punishment for vio- 
lations of the provisions hereof.” An indemnity bond “with a good 
and solvent surety company authorized to do business in Louisiana,” 
was required in the sum of Fifteen Thousand Dollars for one 


aeroplane and One Thousand Dollars for each additional aeroplane, 





17. Ibid. 
18. Ibid. 
19. Laws 1926, Act No. 52; approved June 26, 1926. 
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and had to be given by “every person, firm or corporation engaged 
in the business of operating aeroplanes whether as owner, lessee or 
otherwise, for the purpose of carrying passengers for hire in this 
State.” 

The bond had to be recorded and had to run “in favor of 
any person who may be injured in person or property or otherwise 
suffer loss by the operation of any aeroplane” and the benefit was 
to “inure to the benefit of anyone having an interest therein in 
his own name for the recovery of any loss or damage to his per- 
son Or property or any other loss or damage which he may sus- 
tain, or for the recovery of such damages as he may be entitled 
to recover as the one to whom such right of action shall survive 
under the laws of this state, in case of death.” 

Defining such business of carrying passengers for hire, and 
raking the bond statutory, the act was enforced by making the 
operation of any aircraft within the definition unlawful and illegal 
with certain criminal penalties attached. Seemingly drastic, this is 
certainly prophylactic legislation. 

Arizona®® and New Mexico”? have by their respective corpora- 
tion commissions promulgated identical regulations covering air- 
craft common carriers. 

“Each passenger carrying aircraft must be insured against injury to 
persons in an amount equal to a minimum of Five Thousand Dollars 
($5,000.00) for any one person, and subject to the same limit for each 


person, a minimum of One Thousand Dollars ($1,000.00) for each pas- 
senger seat plus Four Thousand Dollars ($4,000.00) for any one accident, 


“In addition every common carrier of persons or property navigating 
any aircraft wholly or partially within the State of . . . shall take and 
keep in force for each aircraft _in some company authorized to transact the 
business of insurance in the State, a policy or contract of insurance in- 
demnifying the assured who shall be named in the policy against loss on 
account of property damage in an amount of not less than Five Thousand 


Dollars ($5,000.00) ”. 
Every insurance policy has to have attached to it a statutory 
rider. 


“In CoNsIDERATION of the premium at which this policy is written 
and in further consideration of the acceptance by the State Corporation 
Commission of this policy as a compliance with the State Corporation 
Commission’s Order, it is understood and agreed that, regardless of any 
of the conditions of this policy the same shall inure to the benefit of any or 
all persons suffering loss or damage, and suit may be brought thereon in any 
court of competent jurisdiction, within the state by any person, firm, associa- 





20. Arizona Corporation Commission, GO 113L—Requirements relat- 
ing to the operation of aircraft as common carriers in the State of Arizona. 
November 10, 1928. 

- i New Mexico Aircraft Common Carrier Regulations, 1930; March 
, 1930. 
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tion or corporation suffering such loss or damage; if final judgment is 
rendered against the assured by reason of any loss or claim covered by this 
policy, the insurer shall pay such judgment up to the limits expressed in 
the policy direct to the plaintiff securing said judgment, or to the legal 
holders thereof, whether the assured be or be not financially responsible in 
the amount of said judgment, and that this policy may be cancelled by either 
party except that written notice of the same shall have been previously 
given for at least ten days to the said State Corporation Commission 
of . . prior to the cancellation of said policy. 

It is further understood and agreed that this policy shall cover for 
loss, damage or expense while the aircraft insured hereunder is used, 
operated, manipulated or maintained for rental, hire, livery, or the trans- 
portation of passengers for hire, anything in the policy to the contrary 













notwithstanding”. 
To enforce this “any person, firm or corporation who fails 
or abets in the violation . . . shall be guilty of contempt of 






the orders and regulations of the said Commission and subject to 
the penalties as prescribed by law.” 










3. Workmen’s Compensation 


So far as the writer can ascertain there is only one law which 
specifically involves employees in aviation pursuits.2 In this in- 
stance, “employment of airmen or individuals including the per- 
sons in command and any pilot, mechanic or member of the crew 
engaged in the navigation of any aircraft while under way” does 
not come within the Workmen’s Compensation Act of Idaho. 









II. Dicest oF DEcIsIons 


The insurance decisions which have been handed down by 
the courts involving aviation can be grouped conveniently under 
four heads: (a) aircraft, (b) -workmen’s compensation, (c) life 
and accident, and (d) miscellaneous. 

















A. Aircraft Insurance 
1. Failure to comply with regulations a breach of warranty under 
policy. 


Plaintiff took out insurance on an airplane, a condition of the 
policy being that he should comply with the laws and regulations con- 
cerning aerial navigation in Canada and obtain a certificate of registra- 
tion and airworthiness required by such regulations before using the 
plane. He secured a temporary certificate for a land plane in the 
United States. In Canada, he applied for the necessary certificate but 
before it had been granted he equipped the ship with pontoons and 
made trial flights in Canada within three miles of the airport which was 
permissible under Canada regulations. Later on and before the certifi- 
cate under the Canadian law was granted he flew seventy-five miles 
away from the airport and in attempting to land on a lake, the plane 


22. Laws, 1929, Ch. 88; approved April 27, 1929. 
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crashed and overturned. Except for the motor there was no salvage. 
He sued the insurance company and contended that the certificate of 
the United States was sufficient and covered the situation under treaty 
arrangements. The court over-ruled the contention on the ground that 
the United States certificate had expired and was for a land plane 
and not a seaplane and Hetp that the seventy-five mile flight was a 
commercial one, violated Canadian regulations and did not comply with 
the warranties thus denying plaintiff a recovery.2% 


Seaplane damaged by surf is a collision, 


A policy of insurance covered “direct loss or damage to the plane 
caused by collision with the earth (including land and water)”. In this 
case a seaplane had a forced landing due to engine trouble and after 
hours the plane drifted on a beach where a heavy surf was running and 
as a result the breakers grounded the ship and it became materially 
damaged. Hetp: These facts came within the clause and recovery 
was granted because there was a collision. The court defined a collision 
as a violent contact between two objects, whether one or both are 


moving.24 
Adjustment of loss—authority of adjuster. 


In an action on a policy for damage to an airplane, the question 
of an adjuster’s agency to act for insurer, including waiving of proofs 
of loss, HELD to be within the apparent authority of the adjuster and to 
be a question for the jury.25 


Damage to plane—repair bills. 


In an action on a policy on an airplane, the method of fixing the 
damage to the plane by repair bills, in accordance with a provision 
of the application for the policy, by actual cost of materials plus one 
and a half times labor cost exclusive of overtime and overhead HeEtp 


proper.26 
B. Workmen’s Compensation 
Jurisdiction. 


Where a man employed on a hydroplane is injured while the plane 
is moored in navigable waters, the injury is a maritime tort and comes 
within admiralty jurisdiction and not within the state Workmen’s Com- 
pensation Act.27 


Who are employees. 


Where the pilot is in control of the ship but the owner bore all 
the expenses and the pilot received percentage of the gross receipts 
Hetp: Pilot was employee and not bailee. Under the Washington 
statute the test of employment is control and the status of employee 





23. Aero Insurance Co. v. O’Balski-Chibougamau Mining Co., Court of 
King’s Bench, on Appeal, March 13, 1931, Montreal, Quebec. The original 


is in French. 
24. Gans v. came Insurance Co., 99 N. J. L. 44; 100 N. J. L. 400; 


123 Atl. 240 (1924 
25. Hubbard v. Hartford Fire Insurance Co., 135 Wash. 558; 238 Pac. 
25). 


569; 240 Pac. 565 (19 

26. Ibid. 

27. Reinhardt v. Newport Flying Service, 232 N. Y. 115; 18 A. L. R. 
1324; 133 N. E. 371, reversing 197 App. Div. 915; 188 N. Y. S. 947 (1921). 
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is not affected by the fact that he shares in profits or made an account- 
ing each day.28 

Where a proprietor of a hotel has an adjoining field to his hotel 
and advanced money for a pilot and engineer to go into the airplane 
business with him and paid for the plane, the hotel keeper was an 
employer of the pilot and engineer.?® 


Factory or workshop under the Act. 


An airport where a shop is maintained for the purpose of building, 
cleaning and repairing airplanes and which is equipped with power 
driven machinery used for such purposes comes within the definition 
of a factory contemplated by the act. And an airport or flying field 
equipped with power driven machinery used for the purpose of building, 
cleaning and repairing airplanes and at which flying and the operation 
of airplanes is taught is a workshop as used in the act. Thus, an acci- 
dental personal injury sustained by a person in the course of his em- 
ployment as an instructor in flying and as an assistant mechanic at an 
airport, as a result of a crash of a plane a short distance from the 
airport is subject to the Workmen’s Compensation Act.3° 


General and special employer. 


An airplane pilot who was rented for the day with his plane by an 
aircraft corporation to a motion picture producer from whom he takes 
all his orders in the making of a picture is in the general employment 
of the aircraft company and the special employment of the motion 
picture producer, and under the California law may look to either or 
both for compensation.31 


Employee or independent contractor. 


_ The employment of an aviator by a motion picture producer at 
Five Dollars per day and a specified sum for each flight does not con- 
stitute the aviator an independent contractor but an employee.32 


In the course of employment. 


Where a garage mechanic repairs an airplane off of the employer’s 
premises and is killed by the propeller while cranking the motor, the 
injury took place in the course of his employment.3% 

There a salesman of a baking company travelled in an airplane and 
distributed advertising matter and took customers for rides at the 
direction of his employers an injury which he sustained by the fall 
of the plane in a test flight was an injury in the course of his employ- 
ment.34 
Where an employee borrowed the plane of his employer for his 
own purposes and engaged in stunt flying, which was a misdemeanor 
under the statute, the referee was affirmed when he refused to allow 
compensation because under the statute the employee had to further his 

















491 (1928). 


28. Hinds v. Department of Labor of Washington, 150 Wash. 230; 


272 Pac. 734 (1928) 


. Soule v. McHenry, 286 Pa. 49; 132 Atl. 799 (1926). 
30. Fort Smith Aircraft Co. v. State Industrial Commission, Oklahoma 


Supreme Court, July 7, 1931. 


31. Famous Players Lasky Corp. v. Industrial Accident Commission, 


194 Cal. 134; 228 Pac. 5 (1924). 


32. Stites v. Universal Film and Mfg. Co., 2 Cal. I. A. C. 653. 
33. Standard Accident Insurance Co. v. Arnold, lL SW. (2d) 434 


(1927) 


34, Schonberg v. Zinsmaster Baking Co., 173 Minn. 414; 217 N. W. 
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employer’s business and the employee here was not doing so and for 
the additional reason the employee committed a misdemeanor.35 


Nature of act at time of the injury. 


If at the time of an accident the employee is engaged in straight- 
away flying, previous acrobatics cannot be considered.36 


Wilful misconduct. 


The hazards attendant upon the occupation of an aviator are not 
so great as to amount to foolhardiness to exceed the limits of gross 
negligence and to constitute wilful misconduct under the California 


Act.387 


Rate of premiums—usual course of business. 


Whether an employee is covered by a compensation policy is de- 
termined by the statutes of the state, the terms of the policy, and the 
general nature of his employment and not at all by the question of 
whether the particular thing he was doing at the time of his injury was 
more or less hazardous, and if customarily engaged in would have 
been subject to a higher rate of premium than the policy rate.%§ 


Extrahazardous work. 


A garage operator’s policy covered “all industrial operations” but 
did not expressly mention airplane work. A mechanic was killed while 
repairing an airplane off of his emplover’s premises. HeEtp that even 
though the employer might have caused the mechanic to perform more 
dangerous work than that contemplated by the policy, such an issue 
should not prejudice the claimant to his right of compensation%® 


Effect of findings. 


Where decedent was apparently seeking employment as a test pilot 
of a new type of plane and was killed in a preliminary test flight and 
where the evidence is conflicting as to whether decedent was an em- 
ployee, the finding by the commission that there was no contract of 
employment such finding is binding on the courts.4® 


Exterritoriality, 


Where a contract of employment is made in one state for work 
on an airport in another state and where there is undisputed evidence 
that employee did not work in state where contract of employment 
is entered into, the finding of the Board that the contract was entered 
into in New York has no competent evidence to sustain it and the 
award was reversed.‘ 





35. Datin v. Vale, Pa. Department of Labor and Industry, Jan. 19, 1931. 
36. Stites v. Universal Film and Mfg. Co., supra. 
37. Ibid. 
Constitution Indemnity Co. v. Shytles et al, 45 Fed. (2d) 441. 
Standard Accident Insurance Co. v. Arnold, supra. 
Gale v. Industrial Commission, 294 Pac. 391 (1930). 
: (isso v. New York Air Terminals, 230 App. Div. 531; 245 N. Y. 








































THE JOURNAL OF AIR LAW 


C. Life and Accident Insurance Clauses 


“Military or naval service of any kind in time of war or by 
engaging as a passenger or otherwise in submarine or aero- 


nautic expeditions.” 


This clause came up for consideration in New York? and was 
taken to the New York Court of Appeals.*% 

The deceased had a policy which provided double indemnity ex- 
cepting everything in the above clause. He went on a regular air line 
and the ship in which he was riding crashed, causing fatal injuries. 
The Appellate Court granted double indemnity on the ground that the 
policy did not exclude recovery where the deceased was a passenger on 
a regular air line and that the word “expedition” as used in the clause 
was not synonymous with “journey” or “trip” and should have been 
limited to “warlike enterprises” or “explorations” or terms of similar 
import. The Court of Appeals in reversing the Appellate Division con- 
sidered the exceptions to “military or naval service of any kind in time 
of war and concluded that the words “aeronautic expeditions” were not 
limited to “warlike expeditions”; because a provision had been made to 
cover war and that it could not be presumed that the insurer intended 
repetition of the thought and held that the intention of the parties to 
the contract grew out of and reflected the general belief that presence on 
a trip or journey in a vessel or machine of this type was such a 
hazard that neither party intended that the policy should cover the 
situation, thereby reversing the Appellate Division, making no award to 
the beneficiary for double indemnity. 


“from having been engaged in aviation or submarine operations 
or in military naval service in time of war.” 


This clause has been litigated in three states by four different 
beneficiaries. The first case came up in New York** where the court 
held that the phrase “engaged in aviation” implies continued occupation 
and means something more than an occasional participation as a pas- 
senger, that the clause is ambiguous and must be construed in favor of 
the insured and therefore does not exclude aviation in time of peace. 
The Florida Supreme Court*5 disapproved the conclusion of the New 
York Court and said the clause was not ambiguous and that aviation 
during peace as well as war was within the exception to the clause, 
because “The Meaning of ‘operations’ and ‘service’ is not the same. 
The word ‘service’ has more direct relation to war. Engaging in 
aviation or submarine operations is distinctly hazardous at any time, 
while engaging in military or naval service is peculiarly hazardous only 
in time of war . . . The use of the words ‘or in’ to join the two 
phrases describing materially different hazards indicates the two phrases 
do not and were not intended to express a continuous thought.” 
Wisconsin*® followed as the third state to consider this clause in a case 
where the airplane was under the exclusive control of the insured and 
held that the exception applied only to war time activity and that it 
did not include peacetime aviation or peacetime aviation operations. 














N. 


42. Gibbs v. Equitable Life Assurance Society, 231 App. Div. 119; 244 
¥..S; 360. 

43. Gibbs v. Equitable Life Assurance, 256 N. Y. et 

44. Peters v. Prudential Insurance Co., 233 N. Y. S. 500; 153 Misc. 


780 (1929). 


45. Price v. Prudential Insurance Co., 98 Fla. 1044; 124 So. 817 (1929). 
46. Charette v. Prudential Insurance Co., 232 N. W. 848 (1930). 
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Then a New York Supreme Court#? on January of this year had the 
same question up for consideration in a case where the deceased was 
in the aviation business and was killed while operating a monoplane and 
said: “Relative and qualifying words, phrases and clauses are to be 
applied to the word or phrase immediately preceding and are not to be 
construed as extending to or including others more remote, unless such 
extension is clearly required by a consideration of the entire text. The 
phrases ‘aviation or submarine operations’ and ‘military or naval service’ 
are joined without punctuation by the words ‘or in’ and the last phrase 
is followed without punctuation by the words ‘in time of war.’ The 
~ pill was dismissed. 


3. “from engaging in submarine or aeronautic operations.” 


The United States Circuit Court of Appeals, Seventh*® Circuit, 
declared that the “employment of the word ‘operations’ tends more cer- 
tainly to indicate an intended continuous and occupational, relation,” and 
therefore a passenger in an airplane is not engaged in aeronautic opera- 
tions within the meaning of an exception in the policy. 


4. “public conveyance provided by a common carrier for passenger 
service only.” 


An airplane operating on no schedule, carrying no baggage and 
making no stops in flight but making trips by special contract with 
prospective passengers whom owner was under no duty to receive with- 
out race or other discrimination so long as there was room and no 
legal excuse, is not a “public conveyance provided by a common carrier” 
within the meaning of the clause and even though the owner and oper- 
ator had to exercise the highest degree of care this duty did not bring 
the flight within the classification set up in the clause.*® 


“While engaged in aeronautic or underwater navigation.” 


_ _A passenger is not engaged in aeronautics when he takes a single 
flight because he does not take part in the operation as an occupation 
or otherwise.5° 
“While in or on a public conveyance . . . provided by a 
common carrier for passenger service.” 

A passenger killed by the fall of a seaplane was not killed in a 
conveyance of a common carrier within the clause because the owner 
carried only white people and flew only at such hours and under such 
conditions as he pleased.51 
“While participating in or in consequence of having participated 
in aeronautics.” 


_ The clause “participating in aeronautics” has been defined as mean- 
ing to share in sailing or floating in the air and does not depend on 





47. Taylor v. Prudential Insurance Co., New York Supreme Court, 
Monroe County, Jan. 21, 1931. 

48. Gits v. New York Life Insurance Co., 32 Fed. (2d) 7 (1929). 

49. North American Accident v. Pitts., 213 Ala. 102; 104 So. 21 (1925). 

50. Benefit Ass’n. Railway Employes v. Hayden, 75 Ark. 565; 299 S. 
W. 995 (1927). 
(1928) Brown v. Pacific Mutual Life Insurance Co., 8 Fed. (2d) 996 
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sharing or piloting or in the profits of such business52 and the court 
in the same case held that a passenger was participating in aeronautics 
within the excepting clause and that the beneficiary could not collect 
under the “engaged in sports for recreation” clause. Two later cases 
likewise held that a passenger was participating in aeronautics.53 As 
to the second part of the clause “or in consequence of having partici- 
pated in aeronautics” on an agreed set of stipulated facts5+ it was held 
that a person who having arrived at a landing field was leaving the 
plane and having alighted upon the ground stooped to avoid a wire 
and was struck by a propeller did not suffer an injury either “while 
participating or as a consequence of having participated in aeronautics 
within the terms of the policy” because the facts as set forth in the 
stipulation, were not inclusive enough. 


“While in or on any vehicle or mechanical device for aerial 
navigation or in falling therefrom or therewith or while operat- 
ing or handling any such vehicle or device.” 


A seaplane is a flying machine or mechanical device for aerial 
navigation within the terms of an insurance policy55 and even though 
a forced landing was made on water and the plane capsized there could 
be no recovery because the facts came within the clause. And where a 
man is embarking on a plane for a trip and is killed his beneficiary 
can not recover because it came within the exception.5é 


“while participating or as a result of participation in any sub- 
marine or aeronautic expedition or activity either as a passenger 


or otherwise.” 


“Aeronautic activities do not begin or end with actual flight but 
extend to what is ordinarily incident to an airplane trip including 
presence or movements in or near the machine incidental to beginning 
or concluding the flight.’’57 

And in that case where the above is quoted from the insured had 
completed the flight and walked around the plane and was killed by 
the propeller and the court held he met his death as a result of par- 
ticipation in aeronautics within the clause. 


“while engaged in aviation.” 


In the Indiana Appellate Court5® it was held a passenger engaged 
in aviation but the Supreme Court5® said a passenger did not engage 
in aviation because the word “engage” denotes and suggests perma- 
nency or continuity or frequency of action and does not aptly describe 
a single isolated act of riding. 





252 


400 


30, 1 


99 (19. 


52. Meredith v. Business Men’s Accident Ass’n., 213 Mo. App. 688; 


S. W. 976 (1923). 
53. Travelers Insurance Co. v. Peake, 82 Fla. 128; 89 So. 418 (1921). 
54. Tierney v. Occidental Life Ins. Co., 89 Cal. App. 779; 265 Pac. 


(1928). 
= a7). ‘endorff v. Missouri State Life Ins. Co., 318 Mo. 363; 1S. W. (2) 


s, oe v. Union Indemnity Co., Louisiana Supreme Court, March 
7 ’ Pittman v. Lamar Life Ins. Co., 17 Fed. (2d) 370 (1927). 


58. Masonic Accident Insurance Co. v. Jackson, 147 N. E. 156 (1925). 
59. Masonic Accident Insurance Co. v. Jackson, 164 N. E. 628 (1929). 
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11. “from participating as a passenger or otherwise in aviation 
or aeronautics.” 


What might be expected under such a life insurance clause where 
a passenger was killed has been judicially determined.® 


12. “while participating in or in consequence of participating in 
aeronautics.” 


A passenger participated in aeronautics.°1 However petition did 
not state a cause of action and was dismissed. 


D. Miscellaneous 
1. Change of occupation to a more hazardous one. 


A man insured as a railroad brakeman was not following a more 
hazardous occupation within the terms of the policy by making a single 
balloon ascension since to defeat the policy a change must be more than 
some individual act or exposure and must amount to a permanent or 
substantially permanent change.®? 


2. More hazardous occupation. 


Where a man took out insurance while experimenting with air- 
planes and informed the insurance company he did not contemplate any 
hazardous occupation and where the policy provided that if he did 
change his occupation to one more hazardous the policy recovery 
should be correspondingly reduced, the court upheld the policy and 
permitted only a limited recovery.® 


3. Additional premiums in lodge insurance. 


Insured was drafted in the army and assigned to the aviation divi- 
sion and was killed while so engaged. The by-laws prohibited recover. 
of those engaged in aviation unless additional premiums were po 
The court held that the by-laws applied only to those engaged in avia- 
tion as a private enterprise and not to those engaged in army or navy 
aviation, and that the membership was not forfeited by joining the 
aviation branch of the army or on failing to pay the additional assess- 
ments.64 


4. Suicide a question of fact. 


' When death has occurred in an airplane accident and there is some 
evidence tending to show suicide the question as to whether suicide was 
in fact committed was for the jury.®5 


60. Head v. New York Life Ins. Co. and Hartford Accident and In- 
demnity, Appeal No. 246, 43 Fed. (2d) 517 (1930). 

61. Head v. New York Life Ins. Co. and Hartford Accident and In- 
demnity, Appeal No. 245, 43 Fed. (2d) 517 (1930). 

62. Pacific Mutual Insurance Co. v. Van Fleet, 47 Colo. 401; 107 Pac. 
1087 (1910). 

63. Ridgely v. Aetna Life Ins. Co., 160 App. Div. 719; 145 N. Y. S. 
1075, affirmed in 217 N. Y. 720; 112 N. E. 1073 (1916). 

64. Sovereign Camp W. O. W. v. Compton, 140 Ark. 313; 215 S. W. 
672 (1919). 
65. Gits v. New York Life Ins. Co., supra. 
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Newspaper clippings attached to proof of death as evidence. 


Where the beneficiary under an insurance policy in filing proofs of 
death, attached thereto unidentified newspaper clippings stating that the 
insured committed suicide by jumping from an airplane such clippings 
are competent evidence of the issue whether the insured committed 


suicide.®6 
Incontestability—conflict with recovery of reserve. 


A rider upon a life insurance policy excepting the risk by service, 
travel or flight in aircraft except as a fare paying passenger and limit- 
ing recovery to the reserve is not inconsistent with a clause making 
the policy incontestable after two years.®7 


Riders. 


In New York a rider which modifies the risk of the contract can 
be attached to the policy if it has been approved by the Superintendent 
of Insurance and does not contravene the statutory requirements; for 
the statute reads itself into the policy and displaces inconsistent terms®® 


Incontestability—conflict of laws. 


The provisions of an Oklahoma statute requiring life insurance 
policies to be incontestable after two years do not apply to a policy 
issued in New York upon premiums payable in New York; the New 
York statute governs unless the policy was delivered in Oklahoma.®® 


Incontestability—participation in aeronautics. 


A clause in a life insurance policy excepting double indemnity 
from death caused by participation in aeronautics is not inconsistent 
with or in violation of statute providing all policies must be incontest- 
able after two years.7° 


Authority of soliciting agent. 


Plaintiff an aviator and parachute jumper was solicited by agent of 
defendant for accident insurance; plaintiff disclosed his occupation, 
paid a premium and was told by the agent he was covered immediately 
against accidents of every kind. Subsequently plaintiff was injured and 
thereafter a policy was delivered to plaintiff dated three days after 
injury and containing various exceptions. In a suit to reform the 
policy, the court held the agent had the authority and that the policy 
should be reformed.7! 
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AMERICAN BAR AERONAUTICAL COMMITTEE REPORT 


The Committee on Aeronautical Law of the American Bar 
Association made its formal report at the Atlantic City meeting 
held September 17-19, at which time Mr. George B. Logan, Chair- 
man of the Committee, offered the proposed Uniform Aeronautical 
Code and proposed Uniform Airports Act for the consideration 
of the American Bar Association. The Committee did not ask the 
approval of the Association on these two drafts at this time. The 
Chairman suggested instead that, since the legislatures of the ma- 
jority of the states do not convene again until 1933, there would 
be ample time for the revision of any sections of the proposed 
drafts during the coming year and that approval by the Associa- 
tion, given at the meeting in 1932, would be granted in ample 
time to influence future state legislation relative to aircraft. 

In order to make available to the readers of the Journal the 
text of these two drafts, there is included on page 545 of this 
issue a full reprint of the report of the Committee on Aeronautical 


Law. 


CLEVELAND CONFERENCE OF STATE AVIATION 
OFFICIALS 


At the call of Governor George White of Ohio, representa- 
tives of sixteen states met at Cleveland, September 1-2, for a two 
day conference on the problems of state regulation of aeronautics. 
The Conference was held in connection with the National Air 
Races, 

The program provided for a series of addresses and round- 
table discussions upon important aviation topics, and was prepared 
by a committee which included the following members: Sen. J. 
Griswold Webb of New York; Robert M. Ginter of Pennsylvania; 
Major Floyd E. Evans of Michigan; R. J. Boutelle of Tennessee; 
J. D. Wood of Idaho; and Frank M. McKee of Ohio. 

During the first day, the schedule of addresses included: 
“Aviation and the State” by George B. Logan, Chairman, Ameri- 
can Bar Committee on Aeronautical Law; “Uniform Regulations 
in Practice” by Sen. J. Griswold Webb, Chairman, New York 
State Aviation Commission; “State Appropriations for Aeronau- 
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tics,” by Major Floyd E. Evans, Director, Michigan Board of Aero- 
nautics; and “The State Aviation Commission” by Col. Thomas 
W. Streeter, Chairman, New Jersey Aviation Commission, 

The second day was largely devoted to round-table discussion, 
and, as a result of the Conference, the National Association of 
State Aviation Officials was organized. 


NATIONAL ASSOCIATION OF STATE AVIATION 
OFFICIALS 


At the Cleveland Conference of State Aviation Officials, Sep- 
tember 1-2, it was decided to form a permanent, national organiza- 
tion of state aviation officials and the sixteen states there repre- 
sented now constitute the initial members of the National Asso- 
ciation. These include: California, Connecticut, Illinois, Maine, 
Maryland, Massachusetts, Michigan, Missouri, New Jersey, North 
Dakota, Ohio, Oklahoma, Pennsylvania, Tennessee, Virginia, and 
West Virginia. 

The program of the National Association provides in part 
for: (1) promotion of aviation; (2) development of intrastate 
flying; (3) cooperation between States in regulation; (4) uniform- 
ity in aeronautical regulation; (5) reciprocity in aircraft licensing; 
and (6) improvement in landing fields. 

The officers elected by the Association are: Frank M. McKee, 
Director of Aeronautics of Ohio, President; Reed G. Landis, Chair- 
man, Illinois Aeronautics Commission, Vice-President; H. C. Ben- 
net, New York City, Secretary; and George B. Logan, St. Louis, 
Legal Counsel. 

The president was authorized to appoint seven regional di- 
rectors, and, after the organization is completed, the board of re- 
gional directors will be regularly elected. Some twenty-five States 
now have aviation commissions, of one type or another, and it is 
expected that there will be a substantial increase in representation 
by the time of the second meeting which will be held in Illinois, 
at East St. Louis, during December. 

The formation of this State Association is a decided step for- 
ward, since uniformity of intrastate aeronautical regulation will 
depend more upon the activities of the several states than upon 
Federal action. With the full cooperation of the Aeronautics 
Branch—already so completely accorded—the program of state con- 
trol will be materially enhanced by the interchange of state experi- 
ence which the new organization will make possible. 
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THE TREND TOWARD FEDERAL LICENSING 


The aeronautical legislation of 1931 shows a decided tendency 
toward the requirement of federal licenses for all aircraft and air- 
men operating within the several states. In 1929, some twenty 
states required such licenses; while at the present time twenty- 
eight states require federal licenses for all aircraft and twenty-five 
require such licenses for all airmen. (The other three demanding 
a federal license only for airmen operating commercially. ) 


A revised tabular list would show the following requirements: 


1. Federal license for all aircraft and all airmen (24) 





Alabama? Montana 
Arizona New Jersey® 
California New Mexico 
Delaware Ohio? 
Florida Oklahoma’ 
Idaho Rhode Island 
Illinois* South Dakota 
Indiana Texas 
Kansas5 Utah® 
Kentucky Vermont 
Michigan Washington 
Mississippi Wisconsin 

2. Federal license for all aircraft and commercial airmen (4) 
Iowa New York?° 
Nebraska Wyoming?! 


3. Federal license for commercial aircraft and all airmen (1) 
North Dakota12 
4. Federal license for commercial aircraft and commercial airmen (4) 
Colorado Nevada 
Missouri North Carolina 
5. Federal license for commercial aircraft and Federal or State license for 
all airmen (1) 
Oregon18 





1. See Fred D. Fagg, Jr., A Survey of State Aeronautical Legislation, 
1 Jour. or Air Law, 452-481, particularly the chart on page 468. Note that 
some of these requirements are provided for by commission regulation in- 
stead of by specific legislation. 

2. Act No. 152, approved March 10, 1931, Sections 2 and 3. 

3. House Bill No. 125, approved June 10, 1931, Sections 2 and 3. 

4. Senate Bill No. 9, approved July 9, 1931, Section 2. 

5. House Bill No. 146, approved March 13, 1931, Section 2. 

* Regulations of Aviation Commission, of June 29, 1931, Sections 
1 and 2. 
. ne Senate Bill No. 601, approved April 25, 1931, Sections 6310-40 and 
6310-42. 

8. House Bill No. 352, approved April 22, 1931, Sections 2 and 3. 

9. Senate Bill No. 34, approved March 10, 1931, Sections 2 and 3. 

10. Senate Bill No. 9, approved March 18, 1931, Section 243. 

11. House Bill No. 207, approved March 5, 1931, Sections 2 and 3. 

12. House Bill No. 99, approved February 13, 1931, Section 3. 

13. Senate Bill No. 233, approved March 6, 1931, Section 1. 
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6. Federal or State license for all aircraft and all airmen (6) 


Maine New Hampshire! 
Maryland Tennessee15 
Minnesota Virginia 


7. State license for all aircraft and all airmen (5) 


Arkansas Pennsylvania 
Connecticut West Virginialé 
Massachusetts 

8. No Law (3) 
Georgia South Carolina 
Louisiana 


A classification based upon the subject matter of regulation, 
while not showing the variety of requirements, does give a more 
accurate estimate of the number of states which fall under a single 
category. 


A. AIRCRAFT 
1. Federal license for all aircraft (28) 


Alabama Nebraska 
Arizona New Jersey 
California New Mexico 
Delaware New York 
Florida Ohio 

Idaho Oklahoma 
Illinois Rhode Island 
Indiana South Dakota 
Iowa Texas 
Kansas Utah 
Kentucky ; Vermont 
Michigan Washington 
Mississippi Wisconsin 
Montana Wyoming 


2. Federal license for commercial aircraft (6) 


Colorado North Carolina 
Missouri North Dakota 
Nevada Oregon 

3. Federal or State license for all aircraft (6) 
Maine New Hampshire 
Maryland Tennessee 
Minnesota Virginia 


4. State license for all aircraft (5) 


Arkansas Pennsylvania 
Connecticut West Virginia 
Massachusetts 





14. House Bill No. 80, approved April 2, 1931, Sections 1 and 2. 
15. Senate Bill No. 500, effective May 27, 1931, Sections 3 and 5, 4 


16. House Bill No. 226, approved March 16, 1931, Section 5. 








THE JOURNAL OF AIR LAW 


5. No Law (3) 


Florida 
Louisiana 


B. AIRMEN 


Federal license for all airmen (25) 


Alabama 
Arizona 
California 
Delaware 
Florida 
Idaho 
Illinois 
Indiana 
Kansas 
Kentucky 
Michigan 
Mississippi 
Montana 


Federal license for commercial airmen (8) 


Colorado 
Iowa 

Missouri 
Nebraska 


Federal or State license for all airmen (7) 


Maine 

Maryland 
Minnesota 

New Hampshire 


State license for all airmen (5) 


Arkansas 
Connecticut 
Massachusetts 


No Law (3) 
Georgia 
Louisiana 





Frep D. Face, Jr. 


South Carolina 


New Jersey 
New Mexico 
North Carolina 
Ohio 
Oklahoma 
Rhode Island 
South Dakota 
Texas 

Utah 
Vermont 
Washington 
Wisconsin 


Nevada 

New York 
North Carolina 
Wyoming 


Oregon 
Tennessee 
Virginia 


Pennsylvania 
West Virginia 


South Carolina 
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State Regulation 


REPORT OF THE STANDING COMMITTEE ON AERONAUTICAL 
LAW OF THE AMERICAN BAR ASSOCIATION, 
SEPTEMBER, 1931* 


The Aeronautical Law Committee which reported to the American Bar 
Association at the Memphis meeting in 1929, submitted for the approval 
of the Association a “Uniform State Air Licensing Act.” The resolution 
calling for the Association’s approval of this act was withdrawn, and the 
Association recommitted the task of drafting a Uniform State Air Licensing 
Act. 

The Aeronautical Law Committee which reported at the 1930 meeting 
in Chicago had worked on a more comprehensive Uniform Aeronautical 
Code, which included, but went beyond, the scope of the Uniform State 
Air Licensing Act. This more comprehensive code, however, had not been 
completed, and had in fact not gone beyond the stage of a tentative draft at 
the time of the annual meeting in Chicago. 

The Chairman of the committee reporting to the Association at Chicago, 
reported that work was proceeding on the drafting of this comprehensive 
State Aeronautical Code, and upon the presentation of a resolution to that 
effect, the Association approved the action of the committee in studying 
and working upon a comprehensive Aeronautical Code, and gave to the 
committee further time in which to proceed with the work. 

At the same Chicago meeting, however, the National Conference of 
Commissioners on Uniform State Laws presented, as a part of their report, 
a “Uniform State Air Licensing Act.” This act was in many respects 
similar to the one submitted with the report of the committee at Memphis, 
which was not approved, and was similar to the tentative draft prepared, 
but not approved, by the 1930 committee. 

With the approval of the report of the Commissioners on Uniform 
State Laws, there was carried also the approval by the American Bar 
Association of this “Uniform State Air Licensing Act.” As stated before, 
this act had not been approved by the Aeronautical Law Committee. 

Nevertheless, the committee felt that it had a mandate from the Asso- 
ciation to prepare, if possible, a comprehensive State Aeronautical Code. 
This code is herewith submitted as a result of the labors of this committee, 
in two separate acts, for convenience styled the “Uniform Aeronautical 
Code” and the “Uniform Airports Act.” It is unfortunate that portions 
of this act, as prepared, conflict with the Uniform Air Licensing Act here- 
tofore prepared by the Commissioners on Uniform State Laws and ap- 
proved by this Association, and also unfortunate that it has been found 
necessary that portions of this new code conflict with the old Uniform 
Aeronautics Act, approved some six years ago by this Association and its 
committee. 

Due to the necessary delay in committee reappointments following the 
death of Mr. Marvel, the committee did not hold its first session until 
December 18 and 19, in Washington. 

At the first meeting, the individual members of the committee had 
assigned to them by the Chairman for earnest, systematic and careful study, 
certain specific problems involved in the drafting of an aeronautical code. 
These subjects allotted by the Chairman to individual members of the com- 
mittee, included among others, the following: The declaration of lawful- 
ness of flight; liability to persons and property on the ground; liability to 





*This report has been furnished by the Chairman, George B. Lo: 
is published with the consent of the American Bar Association. om 
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passengers of carriers, both common and private; the problem of state or 
federal, or optional, licensing for aircraft and airmen; state enforcement 
of air regulations; zoning for and against airports; authority of municipali- 
ties to acquire, operate and lease airports; jurisdiction of crimes and torts; 
liability arising from collisions; compulsory insurance, etc. 

It is a matter of pride to the committee that the members to whom 
these topics were specifically assigned, made carefully studied and well 
prepared reports to the second meeting of the committee, held February 27 
and 28, 1931, in Washington. The deliberations of the committee at these 
meetings, as well as at the later meetings, received great assistance from 
Colonel Clarence M. Young, Assistant Secretary of Commerce, Aeronautics 
Branch, and Mr. E. McD. Kintz, head of the Legal Section of the same 
Branch. The text of the two acts herewith submitted was approved at the 
final meeting of the committee held May 8 and 9, 1931, at Washington. 
Your committee feels that a complete explanation of the code, its pro- 
visions, and particularly its omitted provisions, should be given to the 
Association. 

Section 1 of the code, on the “Lawfulness of Flight,” is respectively 
offered as a solution of the vexatious problem fathered by the ghost of the 
ancient maxim, “cujus solum est, etc.’ This section is as follows: 


Lawfulness of Flight.—Flight in aircraft over the lands and waters of 
this state, within the “Navigable Air Space,” as hereinafter defined, is 
lawful unless at such a low altitude as to interfere with the then existing 
use to which the land or water or space over the land or water is put by 
the owner, or unless so conducted as to be imminently dangerous to persons 
or property lawfully on the land or water beneath. 

As used in this act, the term “Navigable Air Space” means air space 
above the minimum safe altitudes of flight prescribed by regulation by 
the State Aeronautical Commission (or State Administering Officer). Such 
navigable air space is subject to a public right of air navigation in con- 
formity with the provisions of this act and with the regulations and air 
traffic rules issued by the State Aeronautical Commission (or State Ad- 
ministering Officer). 


It will be noted that Section 3 of the old Uniform Aeronautics Act, 
formerly approved by this Association, has been purposely omitted. This 
section declared in part as follows: 

Sec. 3. The ownership of the space above the lands and waters of 


this state, is declared to be vested in the several owners of the surface 
beneath, subject to the right of flight prescribed in Section 4. .. . 


The committee unanimously believes, in view of exhaustive studies 
made, not only by this committee and its predecessors, but by other eminent 
students of aviation law, and particularly by able counsel in the two im- 
portant litigated cases arising since the approval of the Uniform Aero- 
nautics Act, that the statement as to ownership of airspace proclaims a 
legal untruth. 

No decided case has ever held that “airspace” was “owned” by the land- 
owner to unlimited heights. Indications of such a legal belief appear by 
way of dicta only. It is manifest that prior to the use of aircraft and 
prior to the use of upper airspaces, there could have been no authoritative 
pronouncement on this subject. 

Since the arrival of aircraft and since the use of upper airspace, there 
has been one indefinite indication of such pronouncement by the Supreme 
Court of Massachusetts, and one by a Federal District Court, in a case 
presently on appeal. 

It is the committee’s belief, though, that enough has been said in these 
two cases apparently in opposition to the old pronouncement, to indicate that 
the broad statement as contained in the old Uniform Aeronautics Act, was, 
as it stood, incorrect. 

The presence of this declaration in an Aeronautical Law Code would 
simply lend color to the assertion of non-existent and unnecessary rights 
by litigiously inclined persons,, to the great nuisance and possible destruc- 
tion of aviation. 
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The solution offered by the committee is offered in the light of the 
two cases above referred to, namely, the case of Smith v. New England 
Aircraft (Mass.), 170 N. E. 385, and Swetland v. Curtiss Airports Corp. 
(District Court of Ohio, 41 Fed. (2d) 929). In these cases both courts 
held it to be a trespass to fly at heights lower than 500 feet over private 
property in landing upon and taking off from established airports, but not 
to be trespass if these flights took place at 500 feet and above. These 
decisions were based largely upon the authority of the regulations issued 
by the Department of Commerce under the Air Commerce Act of 1926. 
These courts held that these regulations were constitutionally permissible 
interferences with the use of the subjacent land. 

The language of the regulations then in force with respect to altitudes 
lower than 500 feet was unfortunate, in that permission to fly at these lower 
altitudes appeared to be given by way of an exception only. The regula- 
tions establishing the minimum safe altitudes of flight then in existence 
were as follows: 


SEcTION 74-G. Exclusive of taking off from or landing on an estab- 
lished landing field airport . . . aircrafts shall not be flown: 

1. Over the congested parts of cities, towns or settlements at a 
height not sufficient to permit of a reasonably safe emergency land- 
ing which in no case shall be less than 1000 feet 

2. Elsewhere at a height less than 500 jon except where indis- 
pensable to an industrial flying operation. 


This regulation has since been changed and now reads as follows: 


SEcTION. 69. The minimum safe altitudes of flight in taking off or 
landing, and while fiying over the property of another in taking off or 
landing. are those at which such flights by aircraft may be made without 
being in dangerous proximity be persons or property on the land or water 
beneath, or unsafe to the aircr 

Minimum safe altitude of flight over congested parts of cities, towns or 
settlements are those sufficient to permit of a reasonably safe emergency 
landing, but in no case less than 1000 feet. 

The minimum safe altitudes of flight in all other cases shall not be 
less than 500 feet. 


The effect of the two decisions above referred to, and apparently based 
upon the then terminology of the regulations, was to admit of the legal 
existence of a navigable “upper” airspace, but to deny apparently the legal 
existence of ways of ingress and egress to it. It appears that if it was 
unlawful to fly lower, even in taking off and landing, the use of the 
navigable airspace was effectively closed, in the absence of condemnation or 
acquisition of an aerial “stair-case” to get up to and down from the legally 
navigable airspace. 

The re-definition, however, of navigable airspace apparently clears up 
the misunderstanding which seemed to be the basis of the two decisions 
above referred to, and leaves the lower altitudes, below 500 feet, in taking 
off and landing, as part of the navigable airspace. 

Under the code as prepared by this committee, the definition of the 
minimum safe altitude of flight (and consequently of navigable airspace) 
if this act be adopted, must be the same as the definition prescribed by the 
Secretary of Commerce. 

The Air Commerce Act of 1926 did not, nor does the code prepared 
by the committee, attempt to change legal titles either to real estate, or to 
airspace, if such a thing exists. These laws do not in any wise impair 
the existing right which an owner of real estate now has, as an incident 
to his ownership, to take possession (absent zoning ordinances or other 
police regulation) of the superincumbent airspace to any height to which 
his fancy may aspire and his “pocket-book” permit. This right arising out 
of land ownership is conveyable and transferable, but it is not “air owner- 
ship.” This code as suggested does not in any wise permit the creation of 
nuisances by noise, danger, fear or other unusual element of flying. 

Section 2 of the act, designates the State Aeronautical Commission as 
the body to enforce the provisions of the code and as the body to promul- 
gate regulations and rules which must coincide, as far as possible, with 
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those of the federal government. As to such regulations and rules, the 
necessity, in order to obtain uniformity, of coinciding with those of the 
federal government is obvious. 

Again no state law is self-enforcing. It was necessary that the duty 
be placed upon someone. The question as to whether this someone should 
be an existing state officer, a new state officer, or a committee or com- 
mission, is, of course, largely a matter of internal state policy. As to this 
particular matter the committee feels that a recommendation is without its 
scope. 
lt will be noted that the State Aeronautical Commission is given a broad 
injunction to “foster” aviation. It was the thought of the committee that 
the “state enforcing agency” should not confine itself to enforcing, but 
could render great service to the state and its inhabitants by fostering 
aviation, to the end that it becomes both safe and valuable to the state and 
its inhabitants. 

We conceive it to be within the power of the state government to 
foster an industry so promising of convenience and prosperity to its popula- 
tion, just as a state may encourage agriculture, stock raising, egg produc- 
tion, or game and fish propagation. 

This indeed is the basis of the Air Commerce Act of 1926. The 
primary purpose of the Aeronautics Branch of the Department of Com- 
merce is to foster aviation. 

In fostering aviation, the commission is directed to consult and co- 
operate with its own governor, its own executive department, its highway 
commission, and other state officers, and with the Aeronautics Branch of 
the Department of Commerce. 

Sections 3 and 4 provide for the licensing of aircraft and airmen. Your 
committee has finally adopted the so-called “single standard.” There has 
been unlimited debate as to whether or not states should require state 
licenses, federal licenses, or optional—either a federal or a state license. 

The point, has been seriously made that the requirement of a federal 
license by state law for intrastate commercial flying, or for pleasure flying, 
waé an unconstitutional state enactment. It is at this point that this code, 
as proposed, differs from the Uniform State Air Licensing Act. 

Your committee has been unable to see any sound reason why a state 
in the exercise of its police power may not require, as a condition precedent 
to the operation of an aircraft within its boundaries, a specified badge of 
air worthiness or air competency, namely, a federal license. 

At the beginning of the calendar year 1931, there were 20 states which 
had adopted the “single standard” of federal licenses for both airmen and 
aircraft for all types of flying;* seven states which had adopted the single 
standard of federal license for commercial flying;} six states which had 
adopted the dual standard of either federal or state licenses;= and six 
states which had adopted the standard of state licenses only.§ 

During the calendar year of 1931, six states have by law required fed- 
eral licenses for all types of flying;|| two states now require state licenses 
which formerly required federal licenses.f 

Thus it is seen that out of the 47 states which have legislated on the 
question of licenses—26 require the federal licenses for all types of flying. 
Six require the federal licenses for commercial flying. The trend is evi- 
dently toward the single standard of federal licenses, and certainly the hope 
of uniformity seems to lie in this direction. 

Section 5 is but a provision for the display of these licenses, and it is 
left to the regulations to be issued as to the manner in which, and the 
persons and officers to whom, these licenses shall be exhibited. 





* Arizona, California, Delaware, Idaho, Illinois, Indiana, Kentucky, Mich- 
igan, Mississippi, Montana, New Mexico, North Dakota, Rhode Island, South 
Dakota, Texas, Vermont, Washington, Wisconsin, Wyoming. ‘ 

+ Colorado, Missouri, Nevada, New Jersey, North Carolina, Ohio. 

Maine, Maryland, Minnesota, New Hampshire, Oregon, Virginia. 
Arkansas, Connecticut, Florida, Kansas, Massachusetts, Pennsylvania. 

|| Alabama, Kansas, New York, Ohio, Oregon, Utah. 

f Vermont and West Virginia. 
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Section 6 covers the very difficult question of liability to persons and 
property on the ground. -Section 5 of the old Uniform Aeronautics Act, as 
approved by this committee, and by the Commissioners on Uniform State 
Laws, and by the Association, some years ago, contains a declaration of 
absolute liability upon the owner of aircraft for injuries to persons and 
property on the land, irrespective of the owner’s negligence—unless the 
injury is caused in whole or in part by the negligence of the person injured. 

This is approximately the law of England as established by the British 
Air Navigation Act of 1920. 

It is the law of nearly all foreign countries and is incorporated in the 
Code Internationale Navigation Aerienne of 1919. 

Your committee feels that this declaration of liability is, however, 
erroneous. The owner actually negligent in the operation of an aircraft is 
placed upon the same footing as the owner of an aircraft forced to descend 
by storm or other act of God; on the same footing as the owner whose air- 
craft is forced to earth by collision resulting solely from the gross _negli- 
gence of another aircraft; on the same footing as the owner whose aircraft 
has been loaned or leased to a person using it solely for his own pursuits; 
on the same footing as the owner whose aircraft has been stolen from its 
hangar and used without his knowledge or consent. Such incongruous and 
anomalous results bring their own condemnation of the statute. 

It has also been suggested by some members of the committee that the 
provision for absolute liability, leaving the operator of an aircraft no 
defense other than contributory negligence, is likely to be unconstitutional 
in the light of the decision of Mr. Justice Butler in the Western and 
a Ratlroad Company cases decided in 1929 (279 U. S. 649, 73 L. Ed. 

4). 

Your committee chooses, however, to place its objections to this old 
section upon the other grounds outlined. It recognizes that the airplane is 
still a new, and by many regarded as a dangerous instrumentality, but your 
committee is unwilling to consider that it is an untried instrument of 
commerce, and is unwilling to admit that its future does not hold the pos- 
sibility, at least, of universality of use. The committee is not willing to 
join the ranks of those passed on, but not forgotten, solons who required 
a man with a red lantern to precede a railroad train; or required a pub- 
lished notice of intention to drive an automobile on a public road; or fixed 
a maximum of eight miles per hour for self-propelled vehicles. 

The committee recognizes, however, and deems it essential that the 
inequality of the landsman and the aviator, with respect to the availability 
of evidence as to what has taken place in the air, and as to what causes 
an aircraft to descend out of control, be adjusted. This makes it necessary 
that some rule be adopted which relieves the landsman of the unequal 
load of carrying the burden of proof as to negligence. This, we believe, 
the committee has solved in the rule announced in these sections. 

This section omits the use of the all inclusive term of “owner.” It 
simply provides a presumption of evidence which relieves the landsman of 
the burden of proving negligence by the preponderance of the evidence. 

It leaves open to the aviator, or owner, or operator, to establish the 
common law defenses now pertinent to such actions, namely, the defense 
of contributory negligence on the part of the plaintiff; the defense of an 
act of God; the defense of the exercise of all possible care; and as to the 
owner, the defense of a lack of agency or employment relationship between 
himself and the actual operator. 

In sections 7 and 8 the committee has restated the old rule as to pas- 
sengers, and as to collisions, with some language to clear it, as previously 
stated by the Uniform Aeronautics Act. The committee is not yet ready 
to announce a new or all inclusive rule covering the complicated relations 
between passenger and carrier, and involving, first, the question of com- 
mon carriers, and second, the question of .private carriers for hire, and 
lastly, the question of guest passengers. Until these matters are more fully 
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worked out, the committee believes they should not be the subject of state 
enactment, but should be left to the present policies within each state. 

Section 9 is simply the same clause lifted bodily from the old Uniform 
Aeronautics Act relating to contracts and other legal relations. 

Section 10 is likewise lifted from the old Uniform Aeronautics Act 
and is a declarative statement of the jurisdiction of air crimes. 

Section 11 provides the penalties for violation of the provisions of the 
act, the extent, amount and nature of the penalties being left, naturally, 
as a matter of state policy. 

Section 12 is a statement of the intention of harmony with the federal 
law, stated in simple and clear words that the Uniform Aeronautical Code 
is intended to coincide with “the policies, principles and practices established 
by the United States Air Commerce Act of 1926, and all amendments 
thereto.” 

There is a distinct reason for this. It is exceedingly necessary that a 
state aeronautical code be not only uniform with that of other states, but 
particularly that it be uniform with the federal law. As necessary as state 
regulation now appears to be to certain aspects of aviation, your com- 
mittee is quite convinced that the federal law, which is now the dominant 
controlling factor in aviation, will continue to be, and increasingly so, such 
a dominant factor. State laws incompatible, even where not unconstitu- 
tional, would be unthinkable from the standpoint of uniformity. 

This declaration of coinciding with the federal law relieved the com- 
mittee of the onerous task of definitions. An examination of many state 
acts, intended to be uniform and for most purposes actually uniform, shows 
predilection on the part of legislators to try their own hand at definitions. 
Playing with definitions is a dangerous sport, if uniformity is to be 
achieved. Invitation to participation in this sport is omitted by omitting 
definitions entirely. Sufficient guidance as to the meaning of terms, where 
needed, will be found in the federal law and the regulations promulgated 
thereunder. 

The Uniform Airports Act submitted herewith contains grants of legis- 
lative authority for the acquisition, improvement and operation of airports 
by municipalities, counties and other political subdivisions of the state. 

Your committee is quite aware of the fact that decisions of the courts 
of last resort in perhaps a dozen states have held that municipalities do 
possess this power. Bond issues for such purposes have been validated; 
condemnations have been authorized; and expenditures of public funds 
held legal. There are many states, however, in which these questions have 
not been put to the acid test of a judicial decision, and the purpose of these 
sections is to give that influence which the supreme courts have frequently 
said is the deciding factor in determining close points in the shadowy 
grounds between “public” and “private” purposes. A declaration by the 
state legislature that the acquisition, improvement and operation of airports 
is a public, governmental and municipal purpose is at least helpful, if not 
necessary. 

The committee has included in these sections a provision authorizing 
cities, counties, etc., to police airports owned and operated by them, even 
though outside of their city limits. This, the committee believes, is a 
proper extension of the police powers of the municipalities of the state 
government and is exceedingly necessary, in view of the lack of a sufficient 
number of police officials under the ordinary county scheme of government 
and the unwillingness of the city police to make arrests, etc., outside of 
the city limits. 

In the preparation of these sections, your committee has been greatly 
aided by the studies of the legal section of the Aeronautics Branch of the 
Department of Commerce and by the studies of the Zoning Committee, 
which was appointed by Assistant Secretary Young more than a year ago 
and issued its report in January of 1931. 
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Other subjects pertaining to aviation law which have been urged upon 
the attention of your committee as possibly proper for inclusion in an 
aeronautical code, and which have not been included, are the following: 


(1) Compulsory insurance for operators of aircrafts. 

(2) Provision for service of non-resident aircraft owners and oper- 
ators in tort actions arising within the state. 

(3) Zoning territory surrounding airports for reasons of air naviga- 


one. 
(4) Granting the right of eminent domain to privately owned air- 


ports. 

(5) Limitations as to liability, either by state statute or by ticket 
liability contracts, both as to amount and as to degree of care for injuries 
and death to air passengers. 

(6) Some practical provision assisting in overcoming the difficulty 
of proving venue in case of crimes committed in or by the use of aircraft. 


Your committee feels that some of these suggestions might well in 
some form be included in an aeronautical code, but that these matters have 
not yet been given sufficient study in some cases, and in other cases there 
is not yet sufficient practical data to enable the committce to draft sections 
pertaining thereto which they are willing to recommend to this Association. 

In conclusion, the committee desires to call the attention of the Asso- 
ciation to the importance of harmonizing the work of the Aeronautical 
Law Committee of the American Bar Association and the Air Law Com- 
mittee on Uniform Aeronautics Acts of the National Conference of Com- 
missioners on Uniform State Laws with the work now being done ‘by the 
American Law Institute in the restatement of the law. 

Many portions of the law upon which the work of restatement is 
progressing necessarily cut cross sections into the body of aeronautical law. 

Already in the course of this work, the American Law Institute, in 
restating the law of torts, in its recently submitted Section 7 has suggested 
a holding with reference to trespass in airspace which is fundamentally 
different in concept with the opinion relative thereto held not only by this 
committee of the American Bar Association, but by most of its predecessor 
members. It seems to be the position at present of the collaborators of 
the American Law Institute on this section, that any “unprivileged” entry 
into airspace, at whatever height, is trespass. On the other hand your 
committee believes that entry into airspace is not trespass, but might well 
be, under circumstances of present use, height, necessity and the like, a 
nuisance. Perhaps an entry which is not a nuisance, would constitute a 
“privileged” entry under the theory of the framers of the restatement of 
the law of torts, but the two concepts are vastly different. Your com- 
mittee, when apprised of this intended restatement of the law, appeared 
at the annual meeting of the American Law Institute and expressed itself 
as to the desirability of close cooperation on this and other similar topics. 

The officers of the American Law Institute expressed themselves as 
welcoming the cooperation of this committee, and your committee, there- 
fore, asks approval by this Association of its intended cooperation as fully 
as may be found possible with the American Law Institute, insofar as air 
law matters are concerned. 

Mr. Randolph Barton, Jr., a member of this committee, does not sign 
this report. It is Mr. Barton’s wish that his non-participation shall not be 
taken as necessarily indicating dissent. Mr. Barton is also Chairman of 
the Committee on Uniform Aeronautics Acts of the National Conference 
of Commissioners on Uniform State Laws. This report includes some 
differences between the viewpoint of this committee and of the committee 
of which Mr. Barton is Chairman—at least, with respect to some of its 
past views and holdings. 

Through Mr. Barton, copies of this committee’s report have been sent 
to the members of the committee of the National Conference of Com- 
missioners on Uniform State Laws, and Mr. Barton’s assent to this report 
is withheld until action by that committee. 

In view of the fact that there are several matters as above indicated, 
which might be included and covered after sufficient study, in these codes; 
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in view of the fact that the Committee on Uniform Aeronautics Acts of 
the National Conference of Commissioners on Uniform State Laws will not 
have time to meet and consider these codes so as to add its recommenda- 
tion; and in view of the fact that very few legislative assemblies are in 
session during 1932, your committee does not ask approval by the Asso- 
ciation of this report and the accompanying codes at this time. 

It is the intention of the committee to have disttibuted to various 
federal and state officials and to persons in the aviation industry, prelimin- 
ary copies of this report, as contained in the advance program, so that the 
views of these persons may also be received. 

The committee does respectfully request earnest study of the codes 
submitted; the suggestions of all persons interested; the approval by the 
Association of the effort of the committee to create workable uniform 
air codes; and additional time to complete such codes for final submission 
and approval at the 1932 meeting. 

Geo. B. Locan, Chairman, 
MaseL WALKER WILLEBRANDT, 
Joun C. Cooper, Jr., 

Howarp H. WIikorr. 


UNIFORM AERONAUTICAL CODE} 
An Act 


ProvipInc FoR LAWFULNESS OF FLIGHT; PRovIDING FOR UNIFORMITY WITH 
FepERAL LAws REGULATING AVIATION; REGULATING AVIATION WITHIN 
THIS STATE; REGULATING CiviL CaAusEs oF AcTION ARISING OuT oF 
OPERATION OF AIRCRAFT; FIXING THE STATUS OF CRIMES AND Torts 
CoMMITTED IN, BY, OR BY MEANS OF OPERATION OF AIRCRAFT; CREAT- 
ING THE STATE AERONAUTICAL COMMISSION ;* PROVIDING FOR THE Is- 
SUANCE OF REGULATIONS AND AIRCRAFT RULES BY SUCH COMMISSION; 
PROVIDING FOR THE FosTERING OF AVIATION WITHIN THIS STATE; PRo- 
VIDING FOR THE LICENSING OF PILots AND AIRCRAFTS. 


Be it enacted by the General Assembly of the State of 
as follows: 


Section 1. Lawfulness of Flight—Flight in aircraft over the lands 
and waters of this state, within the “Navigable Air Space,” as herein- 
after defined, is lawful unless at such a low altitude as to interfere with 
the then existing use to which the land or water or space over the land 
or water is put by the owner, or unless so conducted as to be imminently 
dangerous to persons or property la awfully on the land or water beneath. 

As used in this act, the term “Navigable Air Space” means air space 
above the minimum safe altitudes of flight prescribed by regulation by 
the State Aeronautical Commission (or State Administering Officer). 
Such navigable air space is subject to a public right of air navigation in 
conformity with the provisions of this act and with the regulations and 
Air Traffic Rules issued by the State Aeronautical Commission (or State 
Administering Officer). 


Sec. 2. Powers and Duties of State Aeronautical Commission (or State 
Administering Officer) —The State Aeronautical Commission (or State Ad- 
ministering Officer) shall administer the provisions of this act and for such 
purpose is authorized and directed to promulgate such regulations as are 
necessary to execute the powers invested in him by this act, including the 
establishment by regulation of the minimum safe altitudes of flight and 





1. This proposed code is annexed to the preceding report of the Aero- 
nautical Committee. 

*There are no sections in this act actually creating the State Aeronautical 
Commission, or providing for the qualification of members, or appropriation, 
ete. Such sections will be needed according to each state’s own law, unless 
an existing state officer or body be named as the enforcing agency. 
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including air traffic rules, which regulations and air traffic rules shall be 
consistent with and conform to, as far as possible, the then current federal 
legislation governing aeronautics, the regulations duly promulgated there- 
under, and air traffic rules issued from time to time pursuant thereto. 

It shall be the duty of the State Aeronautical Commission (or State 
Administering Officer) to foster air commerce within this state in ac- 
cordance with the provisions of this act, and for such purpose: 

(a) To encourage the establishment of airports, civil airways and 
other air navigation facilities. 

(b) To make recommendations to the Governor and the State 
Legislature as to necessary legislation or action pertaining thereto. 

(c) To study the possibilities for the development of air com- 
merce and the aeronautical industry and trade within the state and 
to collect and disseminate information relative thereto. 

(d) To advise with the Aeronautics Branch of the Department of 
Commerce and other agencies of the federal government, and of the 
Executive Branch of this state in carrying forward such research 
and development work as tends to create improved air navigation 
facilities. 

(e) To exchange with the Department of Commerce and other 
state governments through existing governmental channels information 
pertaining to civil air navigation. 

(f) To cooperate in the establishment and creation of civil air- 
ways and air navigation facilities, with the State Highway Commission. 

(g) To enforce the regulations and air traffic rules promulgated 
as provided hereunder through the assistance and cooperation of state 
and local authorities charged with the enforcement of law in their 
respective jurisdictions. 


Sec. 3. Aircraft Construction, Design and Airworthiness. Federal Li- 
cense.—The public safety requiring, and the advantages of uniform regu- 
lation making it desirable in the interest of aeronautical progress, that 
aircraft operating within this state should conform with respect to design, 
construction and airworthiness to the standards prescribed by the United 
States Government with respect to navigation of civil aircraft subject to 
its jurisdiction, it shall be unlawful for any person to operate or navigate 
any aircraft within the state, unless such aircraft has an appropriate ef- 
fective license, issued by the Department of Commerce of the United States 
and is registered by the Department of Commerce of the United States: 
Provided, however, that this restriction shall not apply to military aircraft 
of the United States or possessions thereof, public aircraft of any state 
or territory, or to aircraft licensed by a foreign country with which the 
United States has a reciprocal agreement covering the operation of such 
licensed aircraft. 


Sec. 4. Qualifications of Pilots. Federal License—The public safety 
requiring, and the advantages of uniform regulation making it desirable 
in the interest of aeronautical progress, that a person engaging within 
this state in navigating or operating aircraft in any form of navigation 
shall have the qualifications necessary for obtaining and holding a pilot’s 
license, issued by the Department of Commerce of the United States, it 
shall be unlawful for any person to operate or navigate any aircraft in 
this state unless such person is the holder of an appropriate effective pilot’s 
license or permit, issued by the Department of Commerce of the United 
States: Provided, however, that this restriction shall not apply to those 
persons operating military aircraft of the United States or possessions 
thereof, or public aircraft of any state or territory, or operating any air- 
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craft licensed by a foreign country with which the United States has a 
reciprocal agreement covering the operation of such licensed aircraft. 


Sec. 5. Possession and Display of Licenses——The certificate of the 
license required for pilots, and the certificate of the license required for 
aircraft, shall be kept in such places and exhibited to such persons, at 
such time and under such circumstances as shall be required by the regu- 
lations of the State Aeronautical Commission (or State Administering 


Officer). 


Sec. 6. Damage to Persons and Property on the Ground.—Proof of 
injury inflicted to persons or property on the ground by the operation 
of any aircraft, or by objects falling or thrown therefrom, shall be prima 
facie evidence of negligence on the part of the operator of such aircraft 
in reference to such injury. 


Sec. 7. Collision of Aircraft—The liability of the owner of one air- 
craft to the owner of another aircraft or to pilots on either aircraft for 
damage caused by collision on land or in the air, shall be determined by 
the rules of law applicable to torts on land. 


Sec. 8. Liability to Passengers—The liability of the operator of an 
aircraft carrying passengers, for injury or death to such passengers shall 
be determined by the rules of law applicable to torts on land arising out 
of similar relationships. 


Sec. 9. Jurisdiction over Contracts—All contractual and other legal 
relations entered into by aeronauts or passengers while in flight over 
this state, shall have the same effect as if entered into on the land or water 


beneath. 


Sec. 10. Jurisdiction over Crimes.—All crimes committed by or against 
an aeronaut, or by or against a passenger or other person, or on or by 
means of an aircraft, while in flight over this state, shall be governed by 
the laws of this state. 


Sec. 11. Penalties—Any person guilty of violating any provision of 
this act or any of the regulations or rules promulgated hereunder shall 
be punishable by a fine of not more than $ , or by imprisonment 
for not more than days, or both. 

Such fine and imprisonment, or either or both, shall not be deemed 
to be a bar to any prosecution or punishment for the same act, if same 
was a violation of any provision of the Federal Air Commerce Act of 
1926, or amendments thereto, or of any of the regulations or rules pro- 
mulgated thereunder. 


Sec. 12. Federal Law Followed—It is hereby declared that the in- 
tent of this act is to coincide with the policies, principles, and practices 
established by the United States Air Commerce Act of 1926, and all amend- 
ments thereto. 


Sec. 13. Provisions of this Act Severable—The provisions of this act 
are hereby declared to be severable and if any of its provisions shall be 
held to be unconstitutional, or the applications thereof to any persons 
or circumstances invalid, the decision respecting such provisions shall not 
affect the constitutionality or validity of any other provision which can be 
given effect without such unconstitutional or invalid provisions. 


_ Sec. 14. Short Title—This act may be cited as the Uniform Aeronau- 
tical Code. 


__ Sec. 15. All acts or parts of acts which are inconsistent with the pro- 
visions of this act are hereby repealed. 
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UNIFORM AIRPORTS ACT! 


An Act 


PROVIDING FOR THE ACQUISITION, CONSTRUCTION, OPERATION AND REGULATION 
oF AIRPORTS AND OTHER NAVIGATION FACILITIES; DECLARING THE Own- 
NERSHIP AND OPERATION OF AIRPORTS TO BE A Pustic, GOVERNMENTAL 
AND MUNICIPAL PuRPOSE; PROVIDING THE RIGHT OF CONDEMNATION FOR 
Arrrort Purposes BY CITIES AND OTHER PoLiticAL SuBpIvIsions; Pro- 
VIDING FOR THE ISSUANCE OF BONDS AND FOR THE LEVYING OF TAXES 
FOR SUCH PuRPOSES; AND EXTENDING PoLicE REGULATIONS TO SUCH 
Pusiic AIRPORTS. 


Be it enacted by the General Assembly of the State of 
as follows: 


Section 1. Municipalities, Etc., May Acquire Airports—Municipalities, 
counties, and other political subdivisions of this state* are hereby author- 
ized, separately or jointly, to acquire, establish, construct, expand, own, 
lease, control, equip, improve, maintain, operate, regulate and police air- 
ports and landing fields for the use of aircraft, either within or without 
the geographical limits of such municipalities, counties and other political 
subdivisions, and may use for such purpose or purposes any available prop- 
erty that is now or may at any time hereafter be owned or controlled 
by such municipalities, counties or other political subdivisions; Provided, 
however, that no county shall be so authorized except in an adjoining county 
and this only jointly with such adjoining county. 


Sec. 2. Airports a Public Purpose—Any lands acquired, owned, leased, 
controlled or occupied by such counties, municipalities or other political 
subdivisions for the purpose or purposes enumerated in Section 1 of this 
act, shall and are hereby declared to be acquired, owned, leased, con- 
trolled or occupied for public, governmental and municipal purposes. 


Sec. 3. Private Property May Be Acquired by Purchase, Condemna- 
nation, Etc.—Private property needed by a county, municipality, or other 
political subdivision for an airport or landing field or for the expansion 
of an airport or landing field, may be acquired by grant, purchase, lease, 
or other means, if such political subdivision is able to agree with the owners 
of said property on the terms of such acquisition, and otherwise by con- 
demnation and/or excess condemnation} in the manner provided by the 
law under which such political subdivision is authorized to acquire real 
property for public purposes.t 


Sec. 4. Purchase Price May Be Paid from Bond Issue or Otherwise.— 
The purchase price or award for real property acquired, in accordance 
with the provisions of this act, for an airport or landing ficld may be 
paid for by appropriation of moneys available therefor or wholly or partly 
from the proceeds of the sale of bonds of said county, municipality, or 
other political subdivision, as the legislative body of such political sub- 
division shall determine; subject, however, to the adoption of a proposi- 
tion therefor at a regular or special election, if the adoption of such prop- 
osition is a prerequisite to the issuance of bonds of such political subdivision 
for public purposes generally. 





1. This proposed act is annexed to the preceding report of the Aero- 
nautical Committee. 

* Tach state should consider for itself the question as to whether or not 
“other political subdivisions” should be granted this authority, depending upon 
the peculiar and individual nature of such political subdivisions, whether Park 
Boards, Drainage Boards, Levee Boards, School Boards, ete., ete. 

+ This clause is intended to give authority for excess condemnation in the 
case of airports in only those states in which excess condemnation is author- 
ized by law for other purposes. 

tIn states where the right of condemnation is not provided by general 
statute, a special condemnation law for airports, conformable to the practice 
of the state in respect to other condemnation proceedings, should be enacted. 
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Sec. 5. Authority to Equip, Improve, Establish Fees and Charges, 
Lease, Etc——Counties, municipalities, or other political subdivisions of this 
state which have established or may hereafter establish airports or landing 
fields, or which acquire, lease, or set apart real property for such purpose 
or purposes, are hereby authorized— 

(a) To construct, equip, improve, maintain, and operate the same, 
or to vest authority for the construction, equipment, improvement, 
maintenance, and operation thereof, in an officer, board, or body of 
such political subdivision. The expense of such construction, equip- 
ment, improvement, thaintenance, and operation shall be a responsibility 
of said political subdivision. 

(b) To adopt regulations and establish charges, fees and tolls for 
the use of such airports or landing fields, fix penalties for the viola- 
tion of said regulations, and establish liens to enforce payment of said 
charges, fees and tolls. 

(c) To lease such airports or landing fields to private parties for 
operation, or to lease or assign to private parties for operation space, 
area, improvements, and equipment on such airports or landing fields, 
provided in each case that in so doing the public is not deprived of its 
rightful, equal and uniform use thereof. 


Sec. 6. Funds for Operation, Etc., May Be Raised by Taxation and 
Otherwise.—The local public authorities having power to appropriate moneys 
within the counties, municipalities, or other public subdivisions of this 
state, acquiring, establishing, developing, operating, maintaining, or con- 
trolling airports or landing fields under the provisions of this act, are 
hereby authorized to appropriate and cause to be raised by taxation or 
otherwise in such political subdivisions, moneys sufficient to carry out there- 
in the provisions of this act; also, to use for such purpose or purposes 
moneys derived from said airports or landing fields. 


Sec. 7. Authority to Acquire Air Rights by Purchase, Condemnation, 
Etc—Where necessary, in order to provide unobstructed air space for 
the landing and taking off of aircraft utilizing airports and landing fields 
acquired or maintained under the provisions of this act, the counties, muni- 
cipalities, and other political subdivisions of this state are hereby granted 
authority to acquire such air rights over private property as are necessary 
to insure safe approaches to the landing areas of said airports and landing 
fields. Such air rights may be acquired by grant, purchase, lease or con- 
demnation in the same manner as is provided in Section 10 of this act for 
- een of the airport or landing fields itself or the expansion 
thereof. 


Sec. 8. Authority to Acquire Easements, Etc., for Lights and Markers.— 
Such counties, municipalities, and other political subdivisions of this state 
are hereby authorized to acquire the right or easement for a term of years, 
or perpetually, to place and maintain suitable marks for the daytime, and 
to place, operate and maintain suitable lights for the nighttime marking of 
buildings, or other structures or obstructions, for the safe operation of air- 
craft utilizing airports and landing fields acquired or maintained under 
the provisions of this act. Such rights or easements may be acquired by 
grant, purchase, lease, or condemnation in the same manner as is provided 
in Section 3 of this act for the acquisition of the airport or landing field 
itself or the expansion thereof. 


Sec. 9. Authority to Police Airports—Counties, municipalities or other 
political subdivisions of this state acquiring, establishing, developing, op- 
erating, maintaining, or controlling airports or landing fields under the 
provisions of this act without the geographical limits of such subdivisions 
are hereby specifically granted the right to enforce police regulations on 
such airports or landing fields within the geographical limits of such 
subdivisions. 
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Sec. 10. Construction and Intent of this Act-—It is the intent and 
purpose of this act that all provisions herein relating to the issuance of 
bonds and the levying of taxes for airport purposes, and the condemna- 
tion for airports and airport facilities, shall be construed in accordance 
with general provisions of the law of this state governing the right and 
procedure of municipalities to condemn, issue bonds, levy taxes, etc. 


Sec. 11. Short Title—This act may be cited as the Uniform Airports 
Act. 


Sec. 12. All acts or parts of acts which are inconsistent with the pro- 
visions of this act, are hereby repealed. 


International Regulation 


MEXICAN LAW OF CIVIL AERONAUTICS (Effective June 30, 1930)* 


PascuaL Ortiz Rusio, Constitutional President of the United Mexican 
States, to the inhabitants thereof, KNow YE: 

That by virtue of the power which the National Congress has seen 
fit to vest in me, in accordance with the Decree of December 31, 1929, I 
hereby issue the following 


Law oF Civi. AERONAUTICS: 


I—Sovereignty Over Aerial Space and Definitions. 


Art. 1. The United Mexican States exercise sovereignty over the aerial 
space comprised within the limits of their territory and territorial seas. 


Art. 2. Airships are considered to be, those apparatuses capable of fly- 
ing, by means of the static or dynamic sustentation of the air and destined 
for the transportation of persons or things. 


Art. 3. Mexican airships are: 

I. The airships matriculated in the Registry of the Department of 
Communications and Public Works. 

II. The Mexican military airships. 

III. The airships which pertain to the Federal Government, or to those 
of the States. 


Art. 4. An aerial route is held to be that which is flown over by an 
airship. 


Art. 5. An air line is the regular public service of transportation 
carried on by airships. 


_, Art. 6. An air lane is the succession of points such as constitute its 
itinerary. 


II—Circulation. 


Art. 7. No alien airship shall be permitted to fly, land or alight on 
waters within the frontiers of the country or on Mexican territorial waters, 
without previous authorization of the Mexican Government, to be granted 
ta the channel of the Department of Communications and Public 

orks. 


*Copy of this law was furnished through the kindness of Brower V. York, 
Chief, Information Section, Aeronautics Trade Division, Department of Com- 
merce. Translation supplied by Major Holstein, Secretary of the American 
Chamber of Commerce, Mexico City. 
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Art. 8. The flying personnel of the alien airships, having a license to 
fly, land or alight on waters within the national territory or on territorial 
waters, should be provided with the proper documents in accordance with 
the laws of their country, in due form, and the airship should comply 
strictly with the requirements such as are exacted by the corresponding laws. 


Art. 9. There are excepted in connection with the provisions contained 
in the preceding articles, the airships pertaining to countries with which 
there are negotiated or have been negotiated special agreements covering 
aerial navigation, which are to be governed by the conventions already in 
force. 


Art. 10. The pilot and other members of the flying personnel of alien 
airships who, by virtue of a special authorization, travel over national 
territory and who may find themselves obliged to land or alight on waters 
outside of the places specified in this connection by the Department of 
Communications and Public Works, shall be held responsible for any viola- 
tion of the Mexican laws. 

The pilot, in these cases, is required to notify the nearest municipal 
authority. 


Art. 11. The national airships are allowed to freely fly over Mexican 
Territory, subject to the provisions of the present law and to the corres- 
ponding regulations as may be issued. 


Art. 12. The airships, excepting the cases of force majeure, for the 
purpose of taking off and landing, or alighting on waters, shall only be 
permitted to utilize the airports that are authorized by the Department of 
Communications and Public Works, with the exception of the military 
airships which are to be governed by the regulations such as may be 
dictated by the Department of War and Marine. 


Art. 13. The provisions relating to the general safety, the rules cover- 
ing the matter of lights and signals and those governing the transit move- 
ments, shall be observed, both by the crews of national airships, as well as 
by those of alien airships. 


Art. 14. No airships shall be permitted to fly over the national territory 
or its territorial waters, until the safety of same has been certified to in the 
manner as established in this law, its regulations or in later legal rulings. 
The pilots who carry passengers are required to have licenses covering 
transportation activities without limit, and to furthermore comply—the 
same as the entire transportation crew—with the conditions established for 
the safety, inspection periodically and examination to be made prior to 
each flight. In each airship there shall be carried the certificates as provided 
for the purposes of safety. 


Art. 15. All airships are strictly prohibited : 

I. From flying over any inhabited place under an altitude of five 
hundred meters (1640 feet). 

II. From flying over places specified as prohibited zones in the regula- 
tions of this law or in later legal rulings. 

From making acrobatic flights and giving such exhibitions over 

any inhabited place. 

IV. From letting fall during a flight, any objects which may do injury 
to or molest persons or properties, in contravention of the provisions con- 
tained in the regulations of this law. 


Art. 16. The crews of airships who effect trial flights or for pur- 
poses of technical demonstration, are required to provide themselves first 
with the authorization necessary for the execution of these evolutions, to be 
issued by the Department of Communications. 
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Art. 17. The sanitary action, in relation to the aerial traffic, shall be 
regulated in conformity with the International Conventions and Sanitary 
Code in force at the time. 


I1I—Registry. 


Art. 18. The Registry for the inscription of airships shall be in 
charge of the Department of Communications and Public Works. Said 
Registry is public; and, consequently, any person may obtain a certified 
copy of its entries. 


Art. 19. The inscription to which reference is made in the preceding 
article, shall contain the following specifications: 


I. Type and description of the airship. 

II. Name and domicile of the constructor. 

III. Number of the series of the airship. 

IV. Type and trade-mark of the motor or of the motors. 
V. Number, year and series of the motor. 

VI. Horse power. 

VII. Value, according to invoice, 

VIII. Name, nationality, and domicile of the proprietor. 
IX. Habitual airport of the airship. 

X. Service for which it is destined. 


Art. 20. Only an airship owned by a Mexican citizen or Mexican 
company can be registered. In case that it belongs to an alien or to an 
organization that might have, or could have later on, one or more alien 
partners, it may be registered provided that the interested parties declare 
before the Department of Foreign Relations, that they will consider them- 
selves as Mexicans in connection with same and that they will not invoke, 
in this respect, the protection of their governments,; under penalty, in case 
of failing to comply with the agreement, of forfeiting in favor of the Nation 
the registered airship and the rights such as might be derived from the 
aforementioned registry. 


Art. 21. An airship which has been matriculated in an alien country 
cannot be inscribed in the Registry of Mexico, if it is not proven that 
that matriculation has been cancelled. In the case of a simultaneous 
registry of an airship in Mexico and in an alien country, the inscription in 
the Registry of Mexico shall produce all the legal effects corresponding to 
said airship. 


Art. 22, All operations or contracts which may transfer or modify 
the ownership or impose encumbrances on an airship, must be inscribed in 
the Aeronautical Registry of the Department of Communications and Public 
Works, and only after the execution of this registration, can they be 
inscribed in the public Registry and the Commercial Registry, for their 
legal effects with reference to third parties. 


Art. 23. Every application for matriculation includes the item of the 
inspection of the machine or machines, in order to be sure that their con- 
dition authorizes the exploitation or service in which they are going to 
operate. 


Art. 24. When an airship undergoes a change of ownership, the Depart- 
ment of Communications and Public Works should be notified of this, 
within a period of time not to exceed ten days, for the purpose of making 
the corresponding entries and extending the new certificate, upon the return 
of the former one. 


Art. 25. When an airship goes out of service, the cancellation of its 
entry shall be applied for, and the certificate of matriculation returned. 
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The person or concern that does not comply with this requirement shall 
be barred from obtaining any further matriculations of airships. 


Art. 26. It is prohibited to modify the letters of matriculation, without 
the express authorization of the Department of Communications and Public 
Works. 


Art. 27. The national airships that go into service, are obliged to 
carry painted on each wing, a circle with the national colors; and on board, 
the matriculation certificate, the navigation permit and the following books: 
of route, of apparatuses, of motor, and of signals, in the manner as 
may be stipulated in the regulations. 


IV.—Crews 


Art. 28. The pilots and other members of the operating crew of an 
airship, are required to be provided with the license to be issued by th 
Department of Communications. 


Art. 29. The license referred to in the preceding article shall be 
issued after the proofs of good conduct, ability and health of the interested 
party, have been obtained by means of theoretical and practical examinations 
effected by the said Department, in the manner and terms specified in the 
regulations of this law, and by means of the medical examination to be 
made by specialists authorized by the Department. 


Art. 30. The licenses for the pilots shall consist of three classes: for 
tourists’ pilots, for transportation pilots limited to determinate zones or 
routes, and for transportation pilots without a limit. 


Art. 31. The licenses of the pilots must be revalidated every six 
months, after a medical examination which shows that the physical and 
mental conditions of the applicant capacitate him for continuing the exercise 
of this profession. 


Art. 32. When a pilot has not been exercising his profession, during 
a period of more than six months consecutively, his license cannot be re- 
validated without new practice flights, equal to those of the original 
examinations. 


Art. 33. The licenses of pilots and other members of operating crews 
of an airship, issued in alien countries shall be accepted as valid by the 
Mexican Government, when they have been granted by official institutions 
or recognized by the alien government in question, provided that such 
licenses are in force, and where international reciprocity exists. 


Art. 34. Every person who desires to exercise the practical teaching 
of aviation, must have a license as a transportation pilot without limit. 

This license empowers its possessor, for making flights for purposes of 
instruction or of examination, in which connection only the professors are 
obligated to comply with the requisite of the license. 


V.—Airports. 


Art. 35. An airport is to be understood as being, a limited surface area 
of ae or water, arranged for the departure, arrival and stationing of 
airships. 


Art. 36. Airports shall be public or private ones. They are public 
which are constructed by the Federal, State or Municipal Governments, 
for the common and public use. Private airports are those maintained by 
aerial navigation companies or by individuals. 
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Art. 37. Both the public airports as well as the private ones, shall 
be governed, after their opening and functioning, by the regulations as 
issued by the Department of War and Marine in connection with airports 
destined for military services, and by the Department of Communications 
and Public Works in connection with airports destined for military 
services, and by the Department of Communications and Public Works in 
connection with airports destined for civil services. 

These latter ones, as well as the edifices which are erected therein, shall 
be equally governed by the Sanitary Code and respective regulations. 


Art. 38. An airport cannot be opened to the public service, without, the 
previous inspection and authorization of the Department of Communications 
and Public Works. 


Art. 39. The airships that utilize a private airport, shall be obliged to 
pay for the service, in conformity with the tariff rates ordered by the 
Department of Communications. 


Art. 40. The Department of Communications and Public Works, in 
accord with the military, customs, sanitary, migration, and police author- 
ities, etc., shall specify the permanent ports in order that the said authorities 
may exercise their functions. 

The sclfsame Department shall also specify the places where the en- 
trance and departure of alien airships, in and out of the country, on 
visits of courtesy or other similar ones can bé permitted, as well as the 
special routes which they should follow. 


VI.—Concessions. 


Art. 41. The establishment and operation of aerial lines may only be 
carried into effect through the channel of concessions granted by the Execu- 
tive Power, through the Department of Communications and Public Works, 
subject to the precepts of this law. 

The Executive may decline to grant aerial concession, when in his 
opinion it is not convenient for the national interests. 

With reference to the private airships, destined exclusively for the 
private use of their owners or for purposes of experimentation, a concession 
shall not be necessary in order for them to fly, but their owners should 
obtain a special permit from the Department of Communications and Public 
Works, and obligating themselves, moreover, to comply, in connection with 
the airship in question and its flying personnel, with the provisions of this 
law and its regulations. Those permits shall be issued invariably with the 
character of being revocable at any time, without the necessity of any 
formality whatever. 


Art. 42, The Federal Government shall have the power to establish 
special lines for any of its exclusively official services. These lines may 
be granted to a company or private parties, at a public sale, specifying 
the compensation which should be authorized in favor of the enterprises 
and the conditions that are to be exacted for the functioning of the line. 
The adjudication or award shall be made in favor of the highest bidder, and 
in the manner and terms as established in Art. 82. 


Art. 43. In order to be able to take part in the public sales to which 
reference is made in the preceding article, it shall be necessary to accredit 
the fact that there has been constituted a deposit in the Banco de Mexico, 
S. A., for the amount of One Thousand Pesos, national gold, for every 
one hundred kilometers, to guarantee the proposition presented. 


Art. 44. The parties who are interested in obtaining a concession or 
permit for the establishment and operation, in such case, of an aerial 
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navigation line, shall make their application to the Department of Com- 
munications, in accordance with the prescriptions of this law and its 
regulations. 


Art. 45. The applicants for concessions covering air lines, are required 
to accredit, to the satisfaction of the Department of Communications, the 
existence of their technical and financial capacity, and also, with the 
respective application they must attach certificates of deposit for the amount 
of One Thousand Pesos, national gold, for every one hundred kilometers, 
as a guarantee that the line shall be established. The deposit shall be re- 
turned to the interested party, as soon as the service is inaugurated, or it 
shall be forfeited if the interested party abandons the prosecution of 
the concession. 


Art. 46. The concessions covering aerial navigation lines, shall be 
granted for a period of time not to exceed that of 30 years. 


Art. 47. The concessions for the establishment and operation of air 
lines, shall only be granted to Mexican citizens or to companies organ- 
ized in conformity with the laws of the country and provided also, that in 
case they might have or could have later on one or more alien partners, 
the interested parties declare before the Department of Foreign Relations, 
that they will consider themselves as Mexicans in connection with the con- 
cession and that they will not invoke, in this respect, the protection of 
their governments; under penalty, in case of failing to comply with the 
agreement, of forfeiting in favor of the Nation all the properties which may 
have been acquired for the exploitation of the concession and the rights 
such as might be derived from same. 


Art. 48. The concessions covering aerial lines comprise, fundamentally: 
the construction of airports, landing or emergency fields, proposed by the 
concessionaire and approved by the Department of Communications; the 
construction of stations, edifices for auxiliary services and other ap- 
purtenances in connection with both, and the operation, during the life of 
the contract, of the line of its auxiliary services, as well as the meteorolog- 
ical ones, of the electric communications and all those which may be 
indispensable for the security and better service of the line. 

With respect to the electric communications that are required for the 
service of the aerial navigation lines, there shall be observed the correspond- 
ing International Conventions and their service regulations, as well as the 
Law of Electric Communications and its Regulations. 


Art. 49. The concessionaires, for the purpose of guaranteeing the ful- 
fillment of their obligations, shall execute a bond for the amount of one 
thousand pesos, national gold, for every one hundred kilometers or fraction 
thereof, of the line that is to be established, tc the satisfaction of the 
Department of Communications. 


Art. 50. Neither the concessions nor any of the rights which they 
confer, can be transferred to a third person. There can only be transferred, 
after approval of the Department, the aerial transportation services to 
which the concession refers, together with same, when the said services duly 
approved by the Department are duly functioning, after a proof of the 
technical and financial capacity of the company or person who is benefited 
by the transfer has been substantiated. 


Art. 51. In no case can there be transferred, mortgaged, or in any 
manner alienated or encumbered, the concession, the rights contained therein, 
the line, its buildings, its auxiliary services, its dependencies and ap- 
purtenances, in favor of any government or foreign State, and therefore 
it would become null and void, ipso facto, any alienation, cession, tranfer, 
mortgage or encumberance that might be effected in this connection. 
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Neither can there be admitted under any circumstances an alien gov- 
ernment or State as a partner, and any operation of this nature would be 
null and void. 


Art. 52. No concession for an aerial navigation line shall be con- 
sidered as a monopoly. 

Only in those cases where there is no violation of Art. 28 of the Con- 
stitution, it may be stipulated in the respective concession that during a 
period of time not to exceed that of 10 years, the Executive Power shall 
not authorize the operation of a line that touches the same points as those 
of the line already established. 


Art. 53. The aerial navigation lines with their auxiliary services, their 
dependencies and other appurtenances, are the property of the concession- 
aire. They are subject, with reference to their organization, maintenance and 
operation, to this law and its regulations and as regards any case not 
provided for, there shall govern the provisions of the common law, in so 
far as it may not be determined by other special laws. 


Art. 54. At the expiration of the concession the Government may 
purchase the line with all its lands, stations, auxiliary services, storehouses, 
shops and other dependencies, as well as its flying material, tools, furniture 
and fixtures, at the price fixed for the line by the expert appraisers 
appointed,—one by the Government, the other by the interested person, and 
a third expert to be appointed by both parties to serve as umpire in case 
of a controversy, or by the District Judge in case the said parties are 
unable to come to an agreement. 


Art. 55. The aerial lines are works of public utility. Consequently, 
the Department of Communications, at the request of the interested parties 
or on its own behalf, when it is a question of national lines, shall declare 
and administratively order, in name of the Executive, the expropriation of 
the lands, waters and construction materials of private ownership, such as 
may be required for the establishment and reparation of said lines, their 
auxiliary services and other dependencies and appurtenances. The expro- 
priation shall be carried into effect in accordance with the provisions of 
the Federal Code of Civil Procedure, and subject, moreover, to the follow- 
ing bases: 

The Department of Communications, for the purpose of declaring 
the corresponding expropriation, shall determine the place and the surface 
area of the lands which should be expropriated, after having made a study 
of the needs of the line. 

II. If for the establishment of the line, there may be a necessity to 
occupy lands already occupied by another one, or destined for different uses 
of same, or which were being employed in some other work of public utility, 
the Department of Communications, after hearing the interested parties, 
shall investigate if the occupation of the lands by the new line does detri- 
ment to the first line to such a serious extent as to render inconvenient 
the establishment of the new line, and shall decide if the route of this one 
should be changed or if the expropriation should be carried into effect, in 
which case the new line shall be obliged to pay to the old one the indemni- 
fication such as may correspond on account of the occupation of the land, 
the interruption of the transit or material damage caused. 

III. Pursuant to the terms as provided in the preceding paragraph, 
action shall always be taken correspondingly whenever there is a need to 
occupy lands destined for a work of public utility, as declared by the State 
of Municipal Governments. 

IV. If for the establishment of an aerial line, its auxiliary services, its 
landing fields, its emergency fields, stations and other dependencies ‘and 
appurtenances, it might be necessary to destroy or tear down, wholly or 
partially, edifices, trees, fences or other obstacles, this shall be done by the 
Department in accordance with the stipulations contained in this article. 
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V. The Executive shall not permit the construction of edifices, electric 
transmission lines, posts, fences and other works which might interfere 
with the aerial transit activities. 

The regulations of this Law shall determine the perimeter to be covered 
by this provision. 

VI. After the declaration of public utility, in the terms of Art. 27 of 
the Constitution, if the company asks for it, if the needs of the establish- 
ment of a national line demand it, or if it should not be possible to fix 
the area of the land to be occupied, the Judge, prior to the expropriation 
procedure and in audience with the Government Engineer, or in case of his 
absence with the expert which he himself appoints, shall fix a sum which 
should remain on deposit while the procedure is being substantiated, and 
shall authorize the company, in proceedings of voluntary jurisdiction, to 
occupy at once the land or materials in question. If the final appraisement 
of the experts, made during the procedure, is greater or less than the sum 
deposited by the company, the latter shall pay what is lacking or receive 
the surplus. 

VII. As soon as the decree is issued in which an expropriation is 
declared and ordered, if no agreement has taken place with the owner, the 
matter shall be submitted to the corresponding District Judge, according 
to the location of the expropriated properties, and the procedure continued 
in accordance with the provisions contained in the Federal Code of Civil 
Procedure, with the company exercising the actions and rights such as the 
said Code confers upon the authority who orders the expropriation. 

VIII. If the possessor or owner of the thing should be vacillating or 
doubtful on account of litigation or other causes, the District Judge shall 
fix as the amount of the indemnification, the sum that results in view of 
the appraisement of the expert appointed by the company and of the one 
designated by the selfsame Judge in representation of the owner of the 
thing. The sum that is finally fixed, shall be deposited in conformity with 
the legal prescriptions, and delivered to whomsoever substantiates his right 
to the indemnification. 


Art. 56. The aerial navigation lines, their auxiliary services, with their 
dependencies and appurtenances, the amounts of capital and loans invested 
therein, the shares, bonds and debentures emitted by the enterprises, at no 
time shall have taxes imposed on them by the State and Municipal Govern- 
ments. Neither shall they be subject to local taxes imposed by the Federal 
District and Territories. 


Art. 57, The enterprises that establish and operate air lines shall be 
allowed to import free of imposts and duties, all the materials, merchandise, 
machinery and goods destined for the construction and operation of said 
lines, their dependencies and appurtenances, on the following basis: 

The imposts and duties whose exemption is granted, shall be those 
which the Department of the Treasury specifies, in accord with the Depart- 
ment of Communications, from the group that is established by the Revenue 
Law for levying duties on imports. 

In the Customshouses, the dispatch of such properties shall be sub- 
ject to the provisions contained in the respective regulations of the Cus- 
toms Law, in the part relating to the handling of customs declarations 
covering goods, made the object of special exemptions. 

III. The. exemption shall be restricted, according to the opinion of 
the Department of the Treasury, in connection with articles which constitute 
a protective tariff in favor of similar ones of national production. 

IV. The aforementioned exemption shall be suspended when the value 
of the unpaid impost and duties reach the maximum amount fixed by the 
Department of the Treasury, in accord with the Department of Communica- 
tions, in pursuance of the general rules as may be issued. 

The airship factories, with respect to the construction materials, shall 
enjoy the exemptions which are granted in this article, in pursuance of 
the regulations as may be issued. 
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Art. 58. The material, implements and machinery whose free importa- 
tion is authorized, in conformity with the preceding article, shall be applied 
to the exclusive use of the lines, factories, and their dependencies and ap- 
purtenances; they may only be alienated or employed for uses different 
from those which motivated the exemption, by means of a permit from 
the Department of the Treasury and the payment of the corresponding 
imposts. The said Department may only grant that permit for justifiable 
reasons. In case the goods in question are alienated or employed in con- 
travention of what is ordained in that article, the Department of the Treas- 
ury shall collect the corresponding imposts, and the infractors shall suffer 
the penalties stipulated in the respective laws. 


Art. 59. The persons or companies who establish or operate aerial 
navigation lines, or airship factories, may utilize in the construction, main- 
tenance and improvement of the lines, factories, auxiliary services, de- 
pendencies and appurtenances, the lands of Federal ownership and the 
materials existing on national lands and in the rivers of Federal jurisdic- 
tion, subjecting those utilizations to the laws, tariffs, and relative pro- 
visions. The Department of the Treasury, whenever it considers it justifi- 
able and at the request of the interested parties, may grant an exemption 
or reduction of the rates fixed in the relative tariffs, only in connection 
with the use of national lands. 


Art. 60. The Federal Government may lend economic assistance to the 
companies that establish or operate air lines. This assistance is to be 
given only when the Department of Communications, after a study of the 
case, and by a ruling of the President of the Republic, declares that the 
line is necessary and of urgent creation, and provided that the correspond- 
ing item is included in the Budget. 


Art. 61. All those services and facilities which, without being indis- 
pensable for the service, are established by the air line companies, in benefit 
of the travelers, loaders and consignees, as services incidental to or in con- 
nection with the lines, shall not enjoy the immunities as authorized in the 
present Law. 


VII. Operation of Aerial Lines 


Art. 62. An aerial navigation line cannot be operated, without having 
the landing fields, emergency fields, hangars, stations, auxiliary and acces- 
sory services, all arranged in the proper manner; its airships registered, 
its flying material inspected, and the previous approval of the Department 
of Communications. 


Art. 63. The concessignaires of aerial lines shall submit for the approval 
of the Department, fifteen days in advance, their itineraries, tariffs, regula- 
tions covering their relations with the public, as well as the modifications 
which subsequently may be made to one and the other, except in the cases 
of the reduction of special tariffs, for excursions of general interest and 
tourists’ trips, in which case a previous notice given to the Department 
of Communications will suffice. 


Art. 64. In the concessions there shall be set forth the maximum 
rates for the general tariffs covering the passenger and freight traffic and 
for the special tariffs, which the Department of Communications considers 
necessary to incorporate therein, as well as for storage items, loading, 
unloading and transportation maneuvers, for the transmission of messages, 
etc. 


Art. 65. The concessionaires are obliged to revise their tariffs, regula- 
tions and itineraries every year, and to submit for the approval of the 
Department, the matter of their re-issuance, modification or cancellation, 
as may be in order, fifteen days in advance. 
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The approved tariffs, should be published eight days previous to their 
application. 


Art. 66. The tariffs for the public service of the line include the rates 
and the conditions according to which the company obligates itself to carry 
on the service in question. 


Art. 67. The airships of alien matriculation, shall not be permitted to 
perform commercial services within the national territory or to cross it, 
excepting in the cases specified in Art. 9. 


Art. 68. The concessionaires of aerial lines shall have the right to 
operate their line in connection with other alien lines. They may also make 
connection with other means of communication. 

The contracts, agreements, arrangements or bases covering connections 
with alien lines, or with other means of communication, shall be submitted 
for the approval of the Department. 


Art. 69. The airships require a special permit, in each case, from the 
competent authority, for the transportation of arms, munitions, asphyxiat- 
ing gases, carrier pigeons, and unpacked photographic instruments. 


Art. 70. The concessionaires shall establish their legal domicile in the 
city of the Republic that is shown in the concession, without this prevent- 
ing them from establishing whatever agencies they may deem convenient 
to their interests, at diverse places in the country or in alien ones; with 
their being required to always maintain in the capital of the Republic, one 
or more attorneys-in-fact sufficiently instructed and with their expenses paid 
for taking up matters with the Federal authorities. 


Art. 71. Every person or company that operates aerial services is 
obliged to notify the Department of Communications whenever they change 
their address, their domicile. 


Art. 72. Every enterprise that operates aerial navigation services is 
obliged to keep, at the place in the Mexican Republic where it has its 
domicile or principal office, all the accounting books, etc., covering its 
entire business, in accordance with the terms of the Commercial Code, in- 
cluding the operations effected in an alien country. 


Art. 73. The aerial navigation lines shall have the obligation to em- 
ploy in their personnel, Mexican citizens to the number of eighty (80%) 
per cent of the whole. 

In order to employ, in any of their dependencies, a number of aliens 
in greater proportion than the one specified, they will require a special 
authorization from the Department of Communications. 


Art. 74. The personnel of the Board of Directors shall be composed of 
Mexican citizens to the number of thirty-three (33%) per cent of the 
whole, as a minimum, and at least one of the Directors of the Company 
shall likewise be a Mexican. 


Art. 75. With the restrictions that are established in Art. 50 with 
reference to the alienation of concessions, the companies, under the con- 
ditions which the said precept sets forth, may execute, inside and outside of 
the country, all the contracts such as are exacted for the purposes of the 
concession; they may issue all kinds of shares and debentures and dispose 
of them, as well as mortgage the routes or their dependencies. In the 
mortgage document there may be stipulated after being so authorized by 
_ Executive, the transmission, wholly or partially, of the right to operate . 
the route, 
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Art. 76. The contracts entered into by the aeronautical enterprises in 
alien countries, whether they produce personal or real obligations, that have 
for an object the line or some immovable property incorporated with it, its 
auxiliary services, or with its dependencies or appurtenances, are governed 
by the Civil Code of the Federal District, in connection with everything 
not determined by this law or by special laws. With respect to the other 
contracts, if they only produce a personal obligation, they shall be governed 
by the laws of the place of their execution, although the contract should 
be executed in the Mexican Republic, unless it is expressly declared that 
it is to be governed by the Mexican laws. 


Art. 77. The mortgages, and in general all the acts and contracts that 
are subject to registration, should be inscribed in the office of the Public 
Registry of the City of Mexico, and that registration shall be held as a 
sufficient proof for the purposes of their validity and legal execution, in 
connection with all the lines and branches, without the necessity of effecting 
a local registration in the States or places through which the lines pass. 


Art. 78. In all cases where it is necessary to designate in the registry, 
the location of a line, it will suffice to express the extreme points of it, 
as well as branches, just as they are specified in the concession or con- 
cessions, and the dates of these. 


Art. 79. The shares, debentures or bonds issued by the company, and 
which were acquired by an alien government or State, from the moment 
of their acquisition would have no value nor effect whatsoever for their 
holder,—with this person forfeiting, in favor of the Nation, all the rights 
corresponding to the shares, bonds or debentures herein referred to. 


VII. Cancellations 


Art. 80. The concessions shall be cancelled owing to any one of the 
following causes: 

I. Owing to the failure to present the plans of the survey and loca- 
tion of airports and emergency fields, shops and other installations, within 
the time limit as specified in the concessions. 

II. Owing to the failure to establish, during each year, the part of the 
line agreed upon, or owing to the failure to terminate the whole of it 
within the time limit as set forth in the concession. 

III. Owing to the interruption, without a justifiable cause, of the 
public service of the line, wholly or partially, during a period of three 
consecutive months, without the authorization of the Department of Com- 
munications. 

IV. Owing to the alienation of the concession, some of the rights con- 
tained therein, the route, its auxiliary services, its dependencies or ap- 
purtenances, in contravention of the provisions of Art. 50. 

V. Owing to the transfer, alienation, mortgaging, or in any other 
manner encumbering the concession, or some of the rights established 
therein, or the line, its auxiliary services, its dependencies or appurtenances, 
to any alien government or state, or owing to the company having admitted 
it as a partner in same. 

VI. Owing to there having been placed in the hands of the enemy 
in cases of an international war, some of the flying apparatuses or some 
of the dependencies or installations. 

VII. Owing to the failure to execute the insurance contract against 
accidents, so as to guarantee the amount of the liability connected with 
aerial transportation, or in the absence thereof, the bond which should 
substitute it. 


Art. 81. In case of cancellation on account of any of the causes men- 
tioned in the sections I, II, III, IV and VII of the preceding article, the 
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concessionaire shall forfeit, in favor of the Nation, the amount of the 
guarantee given according to Art, 49. 


Art. 82. In case of cancellation on account of the causes set forth in 
the sections V and VI of Art. 80, the concessionaire, besides forfeiting the 
guarantee as constituted, shall also forfeit, in favor of the Nation, the line 
together with all its holdings, movable and immovable properties, its auxili- 
ary services and other dependencies and appurtenances. 

If the Government considers it not convenient to carry on for its 
account the operation of the line, it shall proceed, at a public sale, to 
dispose of the movable and immovable properties which form part of that 
line, in pursuance of the bases as fixed by the Department of Communica- 
tions and Public Works, including among them the following: 

I. There shall be published in the Diario Oficial (Official Gazette) 
of the Federation and in one of the newspapers of largest circulation in 
the City of Mexico, three times during the period of one month, edicts 
announcing the holding of the auction. 

II. The bids shall have to be approved of by the Department of Com- 
munications. 

III. For the purpose of guaranteeing their bids, the bidders shall be 
required to constitute prior to the sale and in the Banco de Mexico, S. A.., 
(Bank of Mexico), a cash deposit, at the rate of one thousand pesos, 
national gold, for every one hundred kilometers of route. 

IV. There shall not be admitted any bid that is inferior to the two- 
thirds part of the official appraisement, or even when higher, if it is not 
sufficient to cover the administration expenses and the amount of the mort- 
gage credits or of any other kind, previous to the declaration of the can- 
cellation; but with the bid it may be proposed that the sum total of the 
unpaid credits be considered as a part of the price and be paid at maturity. 
In this case the non-mortgage credits shall be guaranteed by means of the 
value of the properties sold, with the preference and in the order such as 
may correspond to them in conformity with the laws. 

V. The bidder who receives the award shall forfeit the deposit if he 
fails to fulfil his offer, and thereupon this shall have no validity nor legal 
effects, and the auction proceedings shall be repeated. 

VI. From the moment that the purchaser takes possession of the line 
with all its properties, both the first mentioned and the latter shall be 
governed by the officially cancelled concession, which shall remain in force 
for the purchaser, during the period that may be still lacking for its ex- 
piration. 

VII. If the concession declared as cancelled should comprise a part 
of the unconstructed line, the purchaser shall have the right within the 
period of six months, reckoning from the date of the authorization of the 
corresponding public instrument, to refuse or to accept the concession as 
regards the part of the line lacking construction. If he accepts, he shall 
constitute the deposit which corresponds to said part. 

VIII. Out of the proceeds of the sale, there shall be paid in their 
order, the administration expenses, the mortgage credits and those of other 
kinds, for account of the company, such as occurred prior to the declaration 
of the cancellation, and contracted in connection with the operation of the 
line, the subventions which the concessionaire may have received and the 
surplus, if any, shall be turned over to the concessionaire. 

IX. All that is not provided for in this article in connection with 
the sale, at public auction, of the line and other properties, shall be gov- 
erned by the provisions contained in the common law. 


Art. 83. In the concessions the line may be divided into various sec- 
tions in order that the cancellation covering any one of them, may not 
affect the validity of the concession with respect to the others. 

Each section should form a line susceptible of being operated inde- 
pendently of the others. 
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Art. 84. The cancellation shall be administratively declared by the 
Department of Communications and Public Works in conformity with the 
following procedure: 

I. The Department shall notify the concessionaire in regard to the 
concurring motives for the cancellation, and shall concede him a time limit 
of thirty days in which to present his proofs and defense arguments. 

II. After the presentation of the proofs and defense arguments, or on 
the expiration of the time limit as set forth in the preceding section, with- 
out the said presentation having taken place, the Department shall dictate 
its resolution, declaring the corresponding cancellation if in its opinion the 
allegations of the concessionaire are not to be taken into consideration, or 
it shall eee, in such case, in accordance with the stipulations contained 
in Art. 87. 


Art. 85. In the case of the bankruptcy of an aerial company, the 
judicial authority who takes cognizance of it shall concede to the Depart- 
ment of Communications the legal intervention such as corresponds to it, 
for the purpose of securing the rights of the State. 


Art. 86. The Department of Communications, in accord with the in- 
terested parties, may, at any time, rescind the concessions covering the air 
lines. 


Art. 87. The periods of time fixed by the concession shall be sus- 
pended on account of a case of force majeure or fortuitous circumstances 
which may impede the fulfillment of the obligations as contracted by the 
concessionaire. 


IX. Inspection 


Art. 88. The Department of Communications shall exercise an inspec- 
tion of the aerial lines, through the channel of technical inspectors that it 
commissions for the purpose. The said inspectors are empowered : 

To require the concessionaires to comply with the concession, with 
the laws and regulations covering aeronautics, giving them in this con- 
nection all the orders and instructions necessary. 

II. To caution them to properly carry on throughout the line, its 
auxiliary services, dependencies and appurtenances, as well as in connection 
with its flying material, all the necessary reparations and renovations; duly 
attending to the needs of the service and seeing that they have the indis- 
pensable number of employees. 

III. To suspend the public service of the line in those cases where 
proper conditions of safety do not exist and to authorize its resumption as 
soon as the deficiencies have been remedied. 

IV. To prohibit and in case of necessity to prevent the employment 
of flying material which does not insure due safety or which is not in good 
condition, as well as the use of any dependency of the line that may be in 
a bad condition. 

V. To exact that the flying personnel of the airships comply at all 
times with the requirements of this law. 

VI. To visit the airship factories, shops, etc., and to inspect con- 
struction materials employed. 

VII. To exercise all the other technical powers such as may be 
specially conferred upon them by the Department of Communications and 
Public Works. 


Art. 89. The post of inspector of the aerial service is incompatible with 
any commission or employment of the concessionaires of aerial navigation 
lines; the inspectors shall not be permitted to perform any services, whether 
remunerated or not, nor receive from the concessionaires, salaries, emolu- 
ments, bonuses or payments of any nature whatsoever, nor to enter into 
any contract with the aforementioned lines. 
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Art. 90. The aerial navigation lines are obliged to gratuitously trans- 
port the duly accredited inspectors of the service. 


Art. 91. The companies that operate aerial lines, shall submit to the 
Department of Communications, in the month of March of each year, a 
report to contain with reference to the preceding year, the technical data 
and statistics corresponding to said companies. 


Art. 92. Prior to each departure, the airships shall be inspected in their 
functioning parts for the safety of their flying movements. 


Art. 93. Every airship that undergoes any essential modifications in 
the motors, elements or groups of elements, whether their characteristics 
or their performances become changed or not, shall not be allowed any 
flights until it has been inspected anew and authorized by the Department of 
Communications. 


X. Rights of the Nation 


Art. 94. The Federal Government has the right to take over, in case 
that it is considered necessary for the safety, defense or tranquillity of the 
country, the lines, their auxiliary services, their appurtenances and de- 
pendencies, movable and immovable properties and their flying material, 
and to dispose of all of same, as it deems convenient. 

In this case, the Nation shall indemnify the interested parties. If no 
agreement should be arrived at in regard to the amount of the indemni- 
fication, this shall be fixed by expert appraisers according to the terms 
established in Art. 54. 

In case of a foreign or civil war, or of extraordinary circumstances, 
according to the opinion of the Executive, this functionary may dictate the 
measures deemed convenient for putting out of service totally or partially, 
the lines in question or any of their auxiliary services, dependencies or 
appurtenances. 

That which becomes destroyed shall be reestablished at the expense 
of the Nation, provided that the destruction has been ordered by the Gov- 
ernment and as soon as the cause which originated it has ceased to exist. 


Art. 95. In case that the Executive orders the suspension of the ser- 
vice, in the interest of the defense of the country or of the public peace, he 
may also decree that, at its expense, all the flying material, or any other 
kind, shall be gathered together at the places to be designated by the 
Department of War and Marine. 


Art. 96. The Nation reserves unto itself the right to declare, at any 
time, determinate territories as being closed to aerial navigation, either 
provisionally or permanently, or for a determinate altitude for flying. 


Art. 97. Every aerial navigation line is obliged to carry on the mail 
transport service, under the terms of the respective contract as entered into 
with the Department of Communications. 


Art. 98. The General Post Office Department shall make the neces- 
sary arrangements with the companies for the carrying of the mails, and 
provide the Department of Communications with the corresponding details 
for the execution of the contracts, whether in connection with interna- 
tional mails or those destined for interior points. 


Art. 99. The contracts to which reference is made in the preceding 
article shall be executed by the Department of Communications, for a 
period of five years which may be extended. 


Art. 100. The Nation shall enjoy the right to a reduction of fifteen 
(15%) per cent off the rates as fixed by the tariffs in force in their applica- 
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tion to the public, for any official service that is furnished by the conces- 
sionaire. 


XI. Responsibilities 


Art. 101. The owner of an airship is responsible for the damages caused 
by it to persons or properties. If any person should make use of an air- 
ship without the consent or the knowledge of the owner, that person shall 
be obliged to make reparation for the damages caused, in accordance with 
the terms of this Chapter. 


Art. 102. The owner of an airship who rents it or lends it to another 
person for commercial services shall be held as being equally responsible 
with the latter if the Department of Communications is not opportunely 
notified in regard to the operation. 


Art. 103. The owner of an airship is not responsible for the damages 
that it occasions in cases of force majeure or of fortuitous circumstances 
or as the result of flights ordered by the authorities. 


Art. 104. The owner and the flying personnel of an airship shall not 
incur any responsibilities on account of accidents to persons, if they prove 
that they took every reasonable and technical measure—as indicated for the 
avoidance of the damage. 


Art. 105. The responsibility of the owner of an airship in the cases of 
accidents to persons, shall be limited only to the amount of Ten Thousand 
Pesos, national gold, per person. 


Art. 106. The persons entitled to the referred to indemnification, with 
the limit set forth in the preceding article are, the passengers who have 
paid the full price of their fares, the crew of the airship, the public em- 
ployees who are traveling on an official mission and with the discount to 
which reference is made in Art. 100, and the inspectors of the aeronautic 
service. 


Art. 107. The amount of the liability to which reference is made in 
Art. 105, can be increased through an agreement had between the company 
or owner of the airship and the passenger. 


Art. 108. If in the transportation of passengers there participate sev- 
eral carriers, that one shall be responsibble on whose line the accident 
occurred. 


Art. 109. All arrangements or agreements tending towards exonerat- 
ing or changing limit of the liabilities of the carriers as established in this 
Chapter shall be null and void. 


Art. 110. Every enterprise or person who applied for a concession 
contract or special permit for aerial transportation services shall be re- 
quired to evidence the execution of an insurance contract to cover the 
indemnifications to which they are obliged in conformity with this law; or 
in default thereof, the constitution of a bond whose amount shall be de- 
termined by the passenger capacity of one of the affected apparatuses in the 
service applied for. The contract or the bond, must be executed within the 
period of ninety (90) days reckoning from the date of the concession- 
contract or permit. 


Art. 111. The indemnification for professional risks of the crew and 
personnel in the service of a company or owner of an airship, shall be 
determined by the relative provisions contained in the Labor Law of the 
State, Federal District or Territory wherein the contract has been executed. 
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Art. 112. In case of an accident that causes the death of the persons to 
which reference is made in Art. 106, the relatives of the deceased shall be 
entitled to the payment of the indemnification, in the following order: 

I. The minor children or those of age: either legitimate or illegitimate 
ones duly recognized. 

II. When there are no children, the legitimate wife. 

III. When there are no children nor wife, the legitimate or foster 
mother who has recognized the child. 

IV. When there are no children, wife nor mother, the legitimate or 
foster father who has recognized the child. 

_ V. When there are none of the relatives mentioned, the brothers and 
sisters. 


Art. 113. The carrier is responsible for the loss or damage of the 
baggage intrusted to it, within the terms established in the transportation 
contract as approved by the Department of Communications and provided 
that it is not proven that the damage is due: 

I. To the negligence of the sender. 

II. To the insufficient or defective packing. 

III. To the defects or peculiar nature of the goods. 

IV. Toa case of force majeure or of fortuitous circumstances. 


rt. 114. Every liability action for damages caused to a third party, 
is barred after the period of two years, reckoning from the date on which 
the damage was done. The action relative to the contract covering the 
transportation of merchandise, is barred after one year reckoned from the 
day following the date of their delivery. 


Art. 115. Every liability action for damages caused to a third party, 
shall be heard before the courts at the place of domicile of the company 
or owner of the airship. 


Art. 116. When an airship has disappeared without receiving any news 
of it, it shall be considered as lost three months after the receipt of the last 
reports in regard to its flight. The Department of Communications, and, 
in such case, the Department of War, shall declare the loss of the airship, 
during the fifteen (15) days following the period of time herein before 
set forth. 


Art. 117. The presumption of the death of the persons who were 
traveling on board of a lost airship, may be declared by a decree of the 
corresponding judicial authority, upon the petition of a party, six months 
after the making of the declaration mentioned in the preceding article; but 
immediately after the declaration is made the Judge may decree the taking 
of the provisional measures as contained in the Civil Code of the Federal 
District and Territories, in the event of a case of absence. 


Art. 118. There shall also be presumed the death of the persons who 
were traveling on board of an airplane that is destroyed, provided that 
they do not appear within the terms set forth in the preceding article, as 
also the death of the persons who disappear from an airplane during its 
flight, with the respective declaration in this last case to be made im- 
mediately. 


XII. Penalties 


Art. 119. The circulation of airships not inscribed, unjustifiably, in the 
registry of the Department of Communications or which fraudulently 
possess two or more nationalities, shall be punished with a fine of from 
five hundred to one thousand pesos. The fraud, in this case is presumed, 
unless there is proof to the contrary. 
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Art. 120. He who flies over zones prohibited by the aeronautical regu- 
lations or by the later legal rulings, shall suffer the penalty of from one 
to two years of imprisonment. 


Art. 121. The construction of airports and the preparation of land 
areas for the uses of aerial navigation, without the previous authorization 
of the Department of Communications, shall be punished with a fine of 
from five hundred to one thousand pesos. 


Art. 122. From six months to one year of arrest shall be applied: 

I. To those who fly airships that are without distinctive marks or 
evidences of nationality and matriculation. 

II. To those who fly airships without carrying on board the docu- 
ments required by this law. 

III. To those who transport, to be used on board, photographic ap- 
paratuses or of any other kind, destined for the drawing up of plans, 
without due authorization. 

IV. To those who transport explosives, arms and war munitions with- 
out the crresponding legal authorization. 

. To those who fly over any inhabited place, under an altitude of 
five hundred meters (1640) feet. 


Art. 123. A penalty of from one to two years of imprisonment shall 
be imposed on those who make acrobatic flights and give such exhibitions, 
over any inhabited place. 


Art. 124. Those who without an authorization from the National 
Executive, establish or operate aerial navigation lines, shall suffer a fine 
of one thousand pesos or arrest of from one month to one year, or both 
penalties according to the seriousness of the case. 


Art. 125. There shall be imposed a fine of from twenty to one hundred 
pesos, on he who, within the time limit of ten days does not notify the De- 
partment of Communications in regard to the changes in the ownership 
of an airship. 


Art. 126. He who without a justifiable cause refuses to make a landing, 
when required to do so by the authorities, and he who may make a landing 
voluntarily beyond the airport or land area officially prepared for that ob- 
ject, shall have applied to him an arrest for over six months and a fine of 
from one hundred to two hundred pesos. 


Art. 127. He who contracts the services of any member of the flying 
personnel of an airship, and to this party, without having previously exe- 
cuted the bond or acquired the insurance against accidents to which refer- 
ence is made in Art. 110, shall have applied to them a fine of from one 
hundred to one thousand pesos. 


Art. 128. The illicit drawing up of plans, the execution of photographs 
or drawings or other kinds of reproductions of the places over which it 
has been declared that no flights can be made, shall be punished with four 
years of imprisonment. 


Art. 129. The illicit drawing up of plans, the execution of photographs 
or drawings or other kinds of reproductions of any other places, apart 
from those specified in the preceding article, shall be punished with one 
year of arrest. 


Art. 130. There shall be imposed a fine of from one hundred to two 
hundred pesos, on anyone who having knowledge of the existence of an 
abandoned airship, does not report the discovery to the Department of 
Communicatians, with the time limit of ten (10) days. 
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Art. 131. The failure to comply with the legal ordainments relating 
to beacons and signals, both on the part of the personnel in charge of same, 
as well as on the part of the personnel that fly an airship, shall be punished 
with arrest up to the limit of one year. 


Art. 132. There shall be imposed the penalties as established in the 
Penal Code, for the crime which results committed as the consequence of 
throwing objects or stones from an airship, during its flight, unjustifiably. 


Art. 133. Aerial piracy shall be considered to consist of those acts 
which are enumerated in Chapter I, Title III, of Book III, of the Penal 
Code, executed in aerial navigation, and there shall be imposed in their 
respective cases, the said penalties as set forth in that Chapter. 


Art. 134. There shall be imposed fifteen years of imprisonment on the 
person who by means of fire, explosion or in any other manner causes the 
fall or destruction of an airship, having one or more persons on board. 

If the last mentioned circumstances docs not occur, the penalty shall 
be for eight years. 


Art. 135. If besides the destruction of the airship, another crime re- 
sults, there shall be applied the rules of accumulation. 


Art. 136. There shall be imposed an arrest of from six months to 
one year on the person who in any manner whatsoever destroys, makes 
useless, extinguishes, removes or changes a signal as established for the 
safety of aerial navigation. 

He who burns or in any other manner destroys or places signals which 
may occasion the loss or grave impairment of the airships in circulation, 
shall be punished with five years of imprisonment. 

If the mentioned accidents are occasioned, there shall be applied the 
rules of accumulation according to the crime or crimes consummated. 


Art. 137. Every pilot of an airship, as well as the other flying per- 
sonnel of same, who make flights without possessing the certificates of 
health and aptitude which accredit the fact of their fitness, shall incur 
the penalty up to one year of arrest and their disqualification during a 
period of from one to two years, if the act does not constitute a more 


serious crime. 


Art. 138. The same penalty shall be incurred by the crews who, with- 
out the authorization as required by the law, make trial flights or for the 
purposes of technical demonstration. 


Art. 139. The same penalty sct forth in the preceding article, shall 
be incurred by the functionary who, without duly examining and proving 
the conditions of the pilot and other members of the flying personnel of an 
airship, issues the certificates of health and aptitude of the pilots and men- 
tioned personnel. 


Art. 140. The punishable imprudence to which reference is made in 
Art. 16 of the Penal Code shall be considered as a grave occurrence, when 
there is admitted on board of any airship, an excessive load of merchandise 
in relation to the capacity of the apparatus and corresponding regulations. 


Art. 141. There shall be imposed a penalty or from two to six years 
of imprisonment on the person who may flood, wholly or partially, an air- 
port, emergency field or land area officially destined for landing purposes, 
or casts water over it in a manner which causes damage. 

The penalty shall be reduced to a one-sixth part of same, when the 
inundation is the result of punishable imprudence. 


Art. 142, There shall be applicable to aeronautical activities, in such 
case, the stipulations contained in Arts. 456 to 470 of the Penal Code. 
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Art. 143. Any member of the flying personnel of an airship who travels 
in a state of intoxication or under the effects of an enervating drug, shall 
incur an arrest up to the limit of one year, and be disqualified during a 
period of from six months to one year, without this preventing the applica- 
tion of the penalties to which reference is made in Art. 523 to 525 of the 
Penal Code. 


Art. 144. Any modification of the letters of matriculation of an air- 
ship, made without a previous authorization issued by the Department of 
Communications, shall be punished with arrest of from six months to one 
year. 


Art. 145. The precepts of this law shall not constitute acquired rights 
at any time; as a consequence thereof, the said precepts may be modified 
or abolished. 


TRANSITORY ARTICLES 


1. This law shall be in force from the date of its publication in the 
Diario Oficial (“Official Gazette”) of the Federation. 

2. A time limit of six months is granted to the persons who possess 
airships and to the companies that operate aeronautical services, in which 
to comply with the provisions contained in this law, excepting those relating 
to fiscal matters, and which shall become obligatory at once. 

3. The concessions granted by the Department of Communications to 
the companies who at present have all their lines in operation, are con- 
sidered as automatically extended, for the time that still remains for them 
to complete the thirty years to which Art. 46 refers. 

4. For the legal effects of the preceding article, the Department of 
Communications shall issue certificates that accredit the fact of the operation 
of the lines of a company throughout their entire routes. 


5. The airships which exist at the present time in the country, those 
which may be constructed therein and those which may be brought in here- 
after, permanently or for a minimum period of one month, are required 
to be inscribed in the registry of aeronautics in charge of the Department 
of Communications and Public Works. 


I, therefore, order it to be printed, published, circulated and 


BRAZILIAN AERONAUTICS DECREE (No. 19,902), APRIL 22, 1931* 


The Head of the Provisional Government of the Republic of the United 
States of Brazil, exercising the power which Article 1° of Decree No. 19,398 
of November 11, 1930, confers upon him, and 

Considering the necessity for effecting permanent organization in civil 
aerial navigation services; 

Considering that aeronautic services involve technical, juridical and 
administrative problems of an entirely new character, which call for methods 
and plans of procedure different from those at present adopted in public 
administration ; 

Considering the relations which must in future be maintained with 
foreign organizations and, particularly, with the International Commission 
of Aerial Navigation, in the form of international conventions; 

Considering that these objectives cannot be attained, with propriety and 
efficiency, by any of the existing bureaus of the Ministry of Communications 
and Public Works; 

Considering further that the need for the creation of a new organ of 
federal administration, intended to control civil aeronautic services, may be 
met from their own resources accruing from the operation of the services 





*Translation furnished through the kindness of Brower V. York, Chief, 
Information Section, Aeronautics Trade Division, Department of Commerce. 
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referred to, and formed with respect to the portion allotted to the Union 
by the levy of the surtax on air mail, as yet without application: 


Decrees: 


Article 1°. The Department of Civil Aeronautics is created, the same 
being directly subordinate to the Ministry of Communications and Public 
Works, and the attached regulation governing the services in charge of the 
said Department is approved. 


Article 2°. Beginning with the fiscal year 1932, the portion allotted 
to the Government in the levy of the surtax on air mail shall be incor- 
porated in receipts of the Union, and at the same time there shall be in- 
cluded in the budget of the Ministry of Communications and Public Works 
a separate item to defray expenditures by the Department of Civil Aero- 
nautics. 

First Paragraph. In so far as not authorized or provided for in this 
article, expenditures in connection with personnel, according to the respective 
table, and daily allowances of the same when on inspection trips, as well 
as expenditures for material required for installation and maintenance of 
the Department, shall be borne by the portion allotted to the Government in 
the levy of the surtax on air mail, collected by the treasury of the Office 
of the Director General of Posts, which shall be transferred to the Na- 
tional Treasury, in the form of a deposit for that particular purpose. 


Article 3°. Provisions to the contrary are revoked. 
Rio de Janeiro, April 22, 1931, the 110th of Independence and the 43rd 
of the Republic. 
GETULIO VARGAS. 
José Americo de Almeida. 
José Fernandes Leite de Castro. 
Conrado Heck. 


REGULATION TO WHICH DecreE No. 19,902 or Tu1s Date REFERS 
I—Objects of the Department 


Article 1°. The Department of Civil Aeronautics has for its object 
the control of services connected with civil and commercial aeronautics. 


Il—Organization of the Department 


Article 2°. The functions of the Department shall be assigned to three 
Divisions: 1) Administrative Division; 2) Division of Operations; and 
3) Traffic Division. 


IlI—Duties of Divisions 


, Article 3°. It is the duty of the Administrative Division to provide 
or: 

1) Collection and annotation of domestic and foreign legislation relative 
to civil and commercial aeronautics ; 

2) Study and annotation of international conventions on aerial naviga- 
tion and of cases involving aviation law, as well as of controversies which 
arise in its application; 

Formulation of rules and instructions for execution of international 
conventions and of Brazilian laws relating to civil and commercial aero- 
nautics : 

4) Study of programs of congresses and international or national con- 
ferences on civil and commercial aeronautics and preparation of topics for 
discussion and directions for the guidance of delegates appointed by the 
Government to attend these meetings; 
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5) Investigation of the legal status of companies which solicit conces- 
sions or licenses to operate aeronautic services ; 

6) Study of questions arising from the rights and obligations of 
— among themselves and in relation to owners or outfitters of air- 
craft 

7) Maintenance of relations and intercourse of the department with 
international organizations and foreign departments of civil and commercial 
se gana in the form of conventions, agreements or treaties signed by 

razil; 

8) Understanding and agreement of the department with civic bureaus 
which take part in civil and commercial aviation, and with associations and 
institutions which are devoted to acronautics; 

9) Compilation of reports, publications and data concerning services 
in charge of the department. 


Article 4°. It is the duty of the Division of Operations to provide for: 

1) Inspection, entry, and registration of aircraft; 

2) Concession, revalidation or renewal of certificates of registration 
and navigability and of licenses for aircraft; 

3) Installation, equipment, and crews required for aircraft; 

4) Examination, enrolment, and registration of civil aviators; 

5) Concession, revalidation or renewal of credentials, certificates and 
licenses of civil aviators; 

6) Study and expression of opinion concerning establishment of air- 
ports, airdromes, landing, emergency and inspection fields of the respective 
enterprise ; 

7) Marking out and lighting of air routes; 

8) Study and expression of opinion concerning establishment and 
operation of schools of civil aviation and of aircraft factories, and super- 
vision of their activities, in the form of concessions and licenses; 

9) All other measures and steps relative to aircraft, aviators, and 
ground organizations. 


Article 5°. It is the duty of the Traffic Division to provide for: 

1) Preparation of the plan and chart of commercial aerial com- 
munication; 

2) Study of establishment and operation of lines of aerial navigation ; 

3) Concessions for aerial traffic and special licenses for execution of 
flights by domestic or foreign civil aircraft; 

4) Consideration of questions relative to organization of lines, routes, 
trips, timetables, fares, transfers, and inter-traffic arising from conces- 
sions for aerial navigation; 

5) Inspection of traffic and transportation services operated by con- 
cessionaires ; 

6) Compilation of statistics of aeronautic services under the super- 
vision of the department; 

7) Observance of regulatory provisions and of instructions referring 
to determination of course, security, and operation of traffic by civil aircraft. 


Article 6°. The general business and accounting offices of the Depart- 
ment shall be in charge of the Administrative Division. 


IV—Personnel 


Article 7°. The personnel of the Department, as shown in the attached 
table, shall be assigned as follows: 

a) In the Administrative Division: The Chief of Division, the first 
assistant and a second assistant ; 

b) In the Division of Operations: The Chief of Division, the draughts- 
man and a second assistant ; 

c) In the Traffic Division: The Chief of Division and two second 
assistants. 
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First Paragraph. For incidental tasks of extraordinary character or 
technical nature the Minister may, on recommendation from the Director 
of the Department, employ temporarily the necessary personnel, fixing the 
respective remuneration in each case, in accordance with the appropriation 
set aside for that purpose. 


V—Duties of Personnel 


Article 8°. Direction of the Department shall be exercised by one 
of the Chiefs of Division, appointed by commission and without prejudice 
of his particular duties. 


Article 9°. Duties of the Director consist of responsibility for and 
allocation of services, conduct of the business of the Department, and 
official representation of the latter. 


Article 10°. Duties of Chiefs of Division comprise direction of and 
responsibility for activities assigned to their respective divisions. 


Article 11°. It is the duty of the first assistant and of the second 
assistants to aid Chiefs of Divisions, in all tasks committed to them, and 
to lend their cooperation in activities of other divisions. 


Article 12°. Services of inspection and supervision which may be 
resolved upon by the Director of the Department, at the suggestion of 
Chiefs of Division, may also be assigned to assistants. 


Article 13°. Duties of the draughtsman involve execution of commissions 
related to his specialty which may be entrusted to him by the Chief of the 
Division of Operations or by the Director of the Department. 


VI—Sundry Provisions 


Article 14°. The Ministers of War and of Marine shall keep attached 
to the Department of Civil Aeronautics two official aviators, one belonging 
to the military aviation and the other to the naval aeronautics branch, 
as liaison officers and collaborators in the study of aeronautic problems and 
in the discharge of specialized technical functions. 


Article 15°. General problems of aeronautics shall be studied conjointly 
by chiefs of divisions and official aviators and proposed to the Minister 
by the Director of the Department. 


Article 16°. Methods of operation and a schedule of service shall be 
prescribed in instructions from the Minister, following consultation with the 
Director. 

First Paragraph. Those instructions shall be considered an integral part 
of this regulation and may be modified, in the judgment of the Minister, 
according to technical or administrative exigencies of services. 


Article 17°. Appointment to positions in the Department shall be made 
after consultation with the Director, with due regard to capacity and 
preliminary training required for discharge of the respective functions. 


Article 18°. In case of absence and illness of an employee of the 
Department, his duties and responsibilities shall be assumed and performed 
by another of the same rank, without prejudice of the functions of the 
latter and independently of additional compensation; or else by an employee 
from some other bureau of the Ministry of Communications and Public 
Works, designated by the Minister following consultation with the Director. 


Article 19°. Appointments, leaves of absence, dismissals, resignations, 
holidays, disciplinary measures, and all that relates to duties and privileges 
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of employees shall be regulated by provisions in force in the Office of the 
Secretary of State for Communications and Public Works. 


Temporary Provision 


Article 20°. In so far as the scale of salaries of the personnel of the 
Department is not fixed, employees assigned to respective duties shall 
continue to receive from the bureaus to which they belong the salaries now 
paid them. 


Rio de Janeiro, April 22, 1931—José Americo de Almeida. 


Table of Personnel of Department of Civil-Aeronautics 


1 director (chosen among division chiefs). 
3 division chiefs. 

1 first assistant. 

4 second assistants. 

1 draughtsman. 

1 messenger. 

1 attendant. 


Rio de Janeiro, April 22, 1931—José Americo de Almeida. 


STATEMENT OF REASONS 


The geographical position of Brazil confers upon it an exceptional situa- 
tion in relation to international air traffic. 

The great connecting air routes from Europe and from North America 
to South America will be obliged to make use of Brazilian area and 
territory for crossing and landing of aircraft. 

That situation has led, with no burden on the country, to the establish- 
ment of various aerial navigation companies, organized and operated by 
financial groups interested in expansion of the aecronautic industry, and 
competing for international routes. 

Thus it is that, without any aid whatever from the Union, commercial 
air lines totaling 13,643 kilometers in length are at present in operation 
in = littoral zone of the country, from the extreme north to the extreme 
south, 

Development of the said lines has proceeded rapidly. 

In 1930 there were in operation 62 aircraft, which traveled 1,617,977 
kilometers, carrying 4,667 passengers, 32 tons of mail, 23 tons of baggage, 
and 9% tons of freight. 

The establishment of the above lines, developed by three Brazilian 
companies and one foreign company, in addition to the services which it 
renders on the coast, is stimulating the organization of air lines for the 
interior, with great advantage to the solution of the problem of our means 
of communication. 

That tendency in direction towards the Brazilian hinterland arises from 
the necessity for attracting to the great coastal lines new items of trans- 
portation, involving chiefly postal matter intended not only for foreign 
parts, but also for the large centers of Brazil. 

One of the said interior lines, that from Corumba to Cuyaba, has been 
in operation since September of the past year. And another, from Sio Paulo 
to Corumba, on the air route to the west, of extreme importance for 
Brazil, will soon be in service. 

Problems presented to the Government in connection with commercial 
aeronautics have called continually for a new administrative agency: The 
Department of Civil Aeronautics. 

In 1920 the supervision of aerial navigation services, as yet undeveloped 
in Brazil, was assigned to the Office of the Federal Inspector of Navigation. 
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The Regulation for Civil Aerial Navigation Services, issued in 1925, 
provided for the reorganization of the above office, for the purpose of 
qualifying it for the discharge of the functions prescribed in the same. 

However, regular air transportation services having been inaugurated 
in the country in the latter part of 1927 and it having been found that 
reorganization of the said office would not meet the requirements of the 
new means of transportation, the Aerial Navigation Commission was ap- 
pointed provisionally and as an experiment, by order of January 4, 1928, 
and directly subordinated to this Ministry. 

Since 1928 commercial air traffic has been developed to a considerable 
extent in the country, so that the Commission has become incapable of 
exercising, even in part, the activity laid upon it. 

The inadequacy referred to relates not only to the ordinary duties of 
the Commission, that is to say, those imposed by present exigencies of 
traffic over air lines. A great part of the objectives of civil aeronautics has 
not yet been attained. 

The evolution_of aeronautic problems requires an administrative agency 
which is better adapted for its purposes, and is directed by minds un- 
trammeled by the bureaucratic exigencies which still impede departments 
of public administration. 

In the first place, it is essential that autonomy and independence of 
action be assured the new organization, in order that it may remain in 
direct contact with the Minister. 

Moreover, it suffices to take into account facts collected during the 
period of operation of the present Aerial Navigation Commission, to the 
effect that in foreign countries civil aviation is controlled either by a new 
ministry (England, Italy, and France), or by autonomous agency of one 
of the ministries (United States of America and Germany). 

All practices unnecessary and prejudical to the service are eliminated in 
the new regulation, for the purpose of promoting and insuring rapid 
progress of all measures. 

Efficiency of the services is thus considered under the threefold 
ly simplicity of means, convenience of action, and coordination of 
efforts. 

As regards the personnel, a small table has been prepared for a relative- 
ly comprehensive plan of services. 

In relation to internal organization, care to articulate divisions entrusted 
with the various affairs of the Department, in such manner that connected 
and dependent activities are concentrated on the same object, has been 
paramount. 

In view of relations of interdependence of civil aeronautics and of 
military aviation, of which the former constitutes a reserve, permanent 
contact has been established between this ministry and Ministries of War 
and of Marine, by means of official aviators, designated by the respective 
Ministers, in pursuance of what the Regulation for Civil Aerial Navigation 
Services already prescribes. 

Article 19 of Law No. 4,911, of January 12, 1925, authorized the 
government to contract for the transportation of mail by air, through pay- 
ment to the companies of proceeds (or part of the same) derived from 
the sale of special stamps, a schedule of prices of which it would be em- 
powered to compile. 

In virtue of the above authorization, after a period of three years of 
experimentation, the system of participation by the Government in the 
levy of surtaxes on air mail, on domestic and foreign coastal lines, without 
loss of ordinary taxes which are collected simultaneously in any case, is at 
present established. 

The above participation is based on the fact that the Post Office pays 
the companies for transportation of air mail at the rate for the actual 
weight of the same, so that rebates to the Government result. 

During the fiscal year 1930, the levy of the surtax on air mail amounted 
to 2,186 :617$270, and the Post Office paid the companies the sum of 1,904:- 
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834$787, the balance of 281:782$483, which is on deposit, being realized. 

The said deposit may be used to defray the expenditures by the De- 
partment during the current fiscal year. In subsequent fiscal years, the 
Government’s share in the levy of the surtax on air mail may be incorpo- 
rated in general receipts of the Union and expenses of the Department are 
to be borne by a separate appropriation, included in the budget of this 
ministry. 

Rio de Janeiro, March 7, 1931.—José Americo de Almeida. 


Foreign Jurisprudence 
A. GERMAN AERONAUTICAL CASES* 
(1) Judgment of the Kammergericht, 4th Strafsenat! 
June 30, 1930 


1. Licenses to conduct an airline under the Air Commerce 
Act are not bestowed under the police power but are in the nature 
of franchises. 

2. Since such licenses are franchises they may be coupled 
with limitations which go beyond that which the police may impose. 

3. A license granted for the transportation of persons and 
property through the air as a business, though expressly qualified 
by a condition according to which the installation of scheduled fly- 
ing is dependent on special permission, can be affected only by an 
express revocation, since any other such clause is inconsistent 
with the general permission. 

The daily transportation by air of newspapers between two 
definite points at about the same time of day and under a contract 
does not make the carrier a public one. 

The fact that the messenger of the newspaper whose 
papers are transported accompanies the shipments and that occasion- 
ally other persons are transported does not make an airline a 
public carrier. 


Defendant was a director and manager of the G.m.b.H. under the firm 
name of Nordbayrishe Verkehrsflug whose main office was in Fuerth, 
Bavaria and which has been changed into a stock company. He was found 
guilty on January 31, 1929 of violating section 11, subsection 5, of the 
Air Commerce Act of August 1, 1922 (RGBL p. 681) see section 74 St.GB, 
because he had as manager of the company first intentionally maintained, 
without the permission of the imperial department of commerce, a scheduled 
flight between Berlin-Leipzig/Mockow through which persons and personal 
property (newspapers) were punctually started from the Templehofer Platz 
at 5 P. M. and, secondly, had continued such flights in violation of section 
9 of the temporary rules? though a need for such flights had not been 
shown and no permission had been obtained and though he had repeatedly 
been requested to stop his flights or obtain the permission. 

On motion the trial court absolved him from blame. The Landgericht 
however reversed the judgment and imposed a fine on him. 

According to the facts found, the company had obtained from the 
RVM on January 15, 1927 a temporary permission to transport persons and 
property on the route Plauen-Leipzig/Mockow on condition that “scheduled” 





*Translated by Carl Zollmann, Marquette University School of Law. 

1. Reported in 1 Archiv fiir Luftrecht 64 (1931). 

2. Installation and operation of scheduled flying requires the special per- 
mission of the department of commerce. 
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flying needed a special permission and permission to fly to Berlin had 
been denied because there was no need for such service. This denial was 
maintained over the contention that negotiations had already been entered 
into with both a Berlin and a Leipzig publisher for daily transportation 
in the final decree of the RVM of May 8, 1928 in which the minister 
pointed out that he had no objection against needed flights from Leipzig/- 
Mockow to Berlin but that such flights would become scheduled if they 
were conducted daily at the same time and that this settled the question 
of the transportation of papers between these points. Nevertheless the 
company, at least from April 23 to July 21, 1928, maintained between 
Berlin and Leipzig/Mockow regular flights by transporting papers as soon 
as they had left the printer, with exception of July 12, and also trans- 
ported the messenger of the publisher and sometimes two or more 
passengers. 

The trial court held that this operation was not a scheduled one. He 
considered that only such travel on a particular route can be considered 
as scheduled which, according to a definite and published plan, is con- 
ducted during the entire period with such punctuality that each passenger 
who appears at the appointed time will find transportation except where 
the plane is already filled or bad weather or other hindrance has set in. 
This was not the case here. The timetable of the company for 1928 was 
for the period ending September 1, 1928. During this time there were no 
flights on July 12, and August 28, and on May 5, 16 and 17, the flights were 
begun before the scheduled time—a thing never happening in scheduled 
flying. Accordingly, the published timetable designated the flights as 
“according to circumstances” (bedarfsmaessig). Also the carrying out of 
the contract with the Berlin evening paper, which created a daily demand, 
did not make the flights scheduled ones, For in any case no flight was 
held on July 12. 


On the other hand the Landgericht deemed the flights from Berlin- 
Leipzig/Mockow as scheduled, laying stress on the fact that the flights 
were regularly repeated at definite days and at definite hours. In contrast to 
this, the trial court stressed the contention that a flight according to 
circumstances (bedarfsverkehr) exists only when the flights are not made 
according to a definite timetable available to the public, and covering a 
definite period and on definite days and at definite hours. Such occasional 
flights are to serve only occasional, not enduring, demands and are 
intended to serve the purposes of transportation of persons and property 
whenever this is found to be necessary. The mere addition of the note 
“according to circumstances” (nur nach Bedarf) to the schedule, of course, 
would not affect the situation. The timetable takes its character not from 
its words but from its acts. These acts, however, show that the flights 
were according to schedule. The contract with the Berlin evening paper 
by which the NBV was obligated on each weekday to transport at 5 P. M. 
325 kg. of papers from Berlin to Leipzig is of particular importance. 
Such transportation would be the beginning of all the essentials of scheduled 
flying. The fact that the starting time would not always be the same would 
make no difference. Defendant should have known, at least after May 8, 
1928 when the final decision of the RVM was rendered, and did know that 
he must desist from flying the route according to the schedule without the 














DOCUMENTS 583 
permission of the RVM and that this decides also the question of trans- 
portating the freight in question. At least he knew that he was acting 
contrary and acted with a set intention. In contrast to this, the trial court 
limited any possible infraction to the time beween May 8, and June 21. 


The Senat cannot agree with these contentions. 


According to Section 11, Subsection 1, of the Air Commerce Act of 
August 1, 1922, all undertakings to transport persons or property through 
the air, as a business, must be licensed. According to paragraph 32, section 
1, subsection 5, of the Air Commerce Act, one who intentionally “in viola- 
tion of the conditions” undertakes to transport by air (paragraph 11) 
is punishable by imprisonment, of not more than two years or a fine or 
both. According to paragraph 2 of the Vorschrift negligent action in 
violation of the law is punishable with imprisonment not exceeding three 
months or by a fine. 

In regard to the manner and character of the conditions imposed 
on aircraft undertakings, the defense mistakenly contends that it follows 
from the principle of freedom of trade laid down in section 1 of the 
Reichsgewerbe-Ordnung (limited only by the GewO) that the conditions 
imposed by section 32, subsection 5, of the Air Commerce Act, according 
to which a license is necessary for aerial undertakings, are based on the 
police power which so far as Prussia is concerned also can be deduced 
from ALR 2, section 17 and the PolVG of March 11, 1850 (compare KG 
in GewArch. Vol. 8 p. 535). Defendant does not recognize that trans- 
portation by aircraft of persons and property as a business is regulated 
by the Air Commerce Act in the same manner as this has been done for 
truck lines by the law of August 26, 1925 (RGBI1. p. 319) supplemented 
by the truck line order of October 20, 1928 (RGB1. p. 380) particularly 
Article 8, subsection 2, and that, hence the principles of the GewO. apply 
only to the extent that the subject has not been treated by the air commerce 
act and other similar laws and orders such as that for the building of 
aircraft of July 13, 1926 (RGB1, p. 643) and the still future air commerce 
regulations (Article 17 of the Air Commerce Act). (von Landmann-Rohmer, 
GewO. 8 Ed. Vol. 1, Part 1, introduction pp. 56 and 57, Bredoy-Mueller 
LuftVG.Bln. 1922/27 p. 135, Busse dass. Bln 1928, p. 86. There is an ex- 
haustive regulation covering the flights by aircraft as compared with the 
GewO. The license contemplated by section 11 of the Air Commerce Act is, 
in its very nature, not an exercise of the police power (as contended by 
Busse, Introduction p. 15 and Besarke, Das Recht der Luftfahrtunternehmen 
in ZLR 1927/8 p. 64) but is more in the nature of a franchise. This 
follows not only from the fact that the Air Commerce Act is founded 
on the sovereignty of the empire over the air space (Stenglein-Conrad, 
LuftVG in strafrechtl. Nebengesetze Vol. 5, page 622 Vorbem. 3) but also 
on the further fact that the empire, in the first instance, claims the right 
for itself to transport persons and goods through the air as a business. 
It is true that the statute does not directly state this contention. However, 
section 16 of the Air Commerce Act expressly gives to the empire the 
right to take over aircraft transportation and the property connected with 
it on paying due compensation, The fact that the Air Commerce Act, in 
section 1, announces the right of everyone to use the air space is not in 
conflict with this conclusion. This section is dealing essentially with private 
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rights, its purpose being to limit the right of the owner of property in 
the airspace above (Section 905 RGB) (compare Stenglein-Conrad a.a.O. 
zu section 1 LuftVG. Ann. 2 and Busse) and it contemplates limitations 
both by the statute itself and the regulations passed under it. One of these 
limitations is furnished by the analogies of the railroads. Since the empire 
has the right to build and conduct railroads and transport persons and 
property on them as a business it follows that it may similarly install and 
operate airlines. Accordingly, section 11, subsection 4, of the Air Commerce 
Act exempts imperial and state operations, which are affected by a public 
interest, from the necessity of obtaining a license. Finally, a license for 
air travel over various countries is a matter for the imperial department 
of commerce (section 11, subsection 2 Ziff. 2 LuftVG. compared with the 
law of January 3, 1920 and the proclamation of the imperial government 
of January 9, 1920) and may in accordance with section 11, subsection 3, 
sentence 1, of the Air Commerce Act be denied and should be denied 
unless there is a need shown. Therefore, the question of the need for an 
aerial undertaking must be decided under said section 11 and_ planless 
competition which might hinder the development of aviation is prevented. 
It is also the contention of text-writers Fleiner, Institutionen de dtsch. 
Verw. Rechts 8th ed. Bln. 1928 to section 20 p. 341, 344, 345) that the 
license contemplated under section 11 of the Air Commerce Act represents 
a sovereign act in the nature of a franchise just as is the case in regard to 
radio (compare Ges. Ueber Fernmeldeanlagen of Jan. 14, 1928 RGB1 p. 8). 

Since this is a franchise (compare Wesen des Verlethung Fleiner a.a.O. 
Otto Mayer dtsch. Verw. Recht 3d Ed. Leipzig, Vol. 2, section 49 p. 243) 
which confers a right on the grantee, as contrasted with a license which 
merely establishes that the police have no objection to the plans of the 
applicant (Fleiner a.a.O. p. 345), the permission granted under section 11 
of the Air Commerce Act is subject to limitations which go beyond those 
which the police could impose. A limitation that the installation and opera- 
tion of scheduled flying is subject to special permission of the RVM is 
therefore justified. 

This does not decide the question of the extent to which these condi- 
tions can be enforced through the criminal courts. It should not be over- 
looked that the provisions of section 32, subsection 5, of the Air Commerce 
Act, so far as it deals with crime, is a blanket law which must be supple- 
mented by the provisions which the authorities have imposed on the under- 
taking in each individual case. These provisions should be clear and 
beyond doubt both in their words and their meaning; otherwise it would 
be absurd to inflict punishment. It further follows, once the permission to 
transport persons and property through the air has been given under a 
proviso that only scheduled flying needs a special permission, that such 
special permission must be limited to scheduled flying and may partially 
interdict it but that such special permission may not be inconsistent with 
the general permission to conduct air flights. 

The main permission of January 15, 1927 given to the company of 
which defendant is the manager provided for “the transportation of persons 
and property by air as a business.” This included without a doubt the 
right to transport the goods and agents of a particular business for a 
compensation through the air. This right given to the company could be 
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affected only by an express revocation of the permission. It is true the 
RVM had qualified its permission by a condition that the installation of 
scheduled flying was dependent on special permission. The RVM further 
by its letter of May 8, 1928 granted to the company for the summer and 
fall business a particular stretch which excluded the stretch Leipzig/Mock- 
ow-Berlin. The RVYM in connection with this expressed the thought that 
there was no objection against needed flights on this excluded stretch but 
that such flights would become a scheduled one if it occurred daily at 
about the same time and that this also decides the question of the transport 
of papers on the stretch. The question therefore is whether this is con- 
sistent with the general permission already given to the company. 

The court is of the opinion that it is inconsistent. 

The reservation in the original permission that the installation and 
operation of scheduled flying needed a special license can be understood only 
in the light of similar provisions contained in laws dealing with similar 
questions and which aim to prevent competition which is harmful to the 
public. The law in regard to automobile lines of August 26, 1925 contains 
such a provision requiring the permission of the commission designated 
by the government of the particular state to transport persons or property 
for hire beyond the boundaries of counties on designated routes and for 
pay. The title of the statute, including as it does the term “automobileline” 
which indicates a public utility, affects the construction of the word “line 
operation” as meaning public commerce and this is what the law of August 
26, 1925 is limited to. (Stenglein-Schneidewin, Kraftfahrlinienges, 5th Edi- 
tion, Vol. 1, p. 330; Mueller, Automobilelaw, 5th Edition 769, OLG. Kiel 
in JRdsch 1928 No. 2075, Bayr. Obst. LGStr. JW’. 56 p. 801, Kg. 3, p. 860/23 
in DJZ. 1929 p. 959, OVG. p. 7169). There is no such public use, however, 
when the use of the automobiles is limited to a certain number of persons, 
for instance when the service is rendered on the behest of an individual, 
though such orders are regularly repeated. (Compare the reasoning in the 
draft of the automobile order by the RVM of August 3, 1928 Reichstag- 
drucks p. 96 of the year 1928 section 1, subsection 2, also Mueller a.a.0O.S. 
781, note 11, p. 782 note 12, also p. 769). This meaning of the word auto- 
mobile-line was again legally adopted in section 1, paragraph 1, of the 
automobile-line order of October 20, 1928 (RGBI p. 380) according to 
which automobile-line commerce is an undertaking serving the public needs 
by transporting persons or property beyond the boundaries of counties and 
with a certain amount of regularity and for pay and excludes circular 
tours. 

There is no reason why the conception of an airline should be different 
than that of an automobile-line. Even though it may not be like the 
undertaking of section 1 of the automobile line VO. of October 20, 1928, 
the underlying conception of it is concerned with a public and regular 
transportation scheme. The Air Commerce Act therefore in section 11 of 
paragraph 5 speaks tautologically of aircraft undertakings with scheduled 
public operation and imposes the duty on such undertakings to transport 
mail with each scheduled flight for a compensation. (compare Best in the 
Amtsbl. of April 1, 1926 p. 144). This is also the construction adopted by 
the RVM as is apparent from 33, Tagung of the Reichsrat which contains 
a draft of a proposed order about aerial travel which in turn is founded 
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on an order built around section 17 of the Air Commerce Act. (Reichsrat- 
drucksache No. 57 1929). In attempting to put air navigation on the same 
legal basis as automobile traffic and navigation the draft proposes in 
section 53, subsection 1 under the heading “lines of flight” (Fluglinien) the 
following definition: “Whoever wishes to undertake the transportation of 
persons or property by aircraft on designated stretches for pay publicly 
and with a certain degree of regularity and frequency” (new section 54 
LuftVO.) and demands for such an activity the obtaining of a special in 
addition to the general permission. The argument is made that experience 
has shown the necessity that the regulation of lines of flight be by special 
permission because the line of flight is very analogous to an automobile 
route. (Section 1 of the law concerning automobile-lines of August 26, 1925 
compares with section 1 of the law of October 20, 1928. Compare page 54 
of the reasons stated for the draft). It follows that the present construction 
of the RVM is to the effect that the fact that persons and freight are daily 
transported at about the same time is not decisive but that the element 
of public use must be added; that is, a use which is open to everybody and 
on which everybody can rely. 

It follows that, since the principal permission contained only the 
condition that only the installation and operation of scheduled flying lines 
need a special permission of the RVM, the further condition which would 
include daily transportation of newspapers at about the same time within 
this restriction is not permissible. If the aircraft of defendant’s company 
on this route served exclusively the needs of one publisher there could not be 
any question concerning a public utility or a line operation. For this kind 
of transportation, the original permission was fully sufficient. Against 
these considerations the punctuality and regularity of the transportation is 
of no weight. For this was dependent on the nature of the transportation 
contract since the newspapers, according to the contract, must be transported 
at once after their arrival at the airport—which would be about the same 
time each day—in order to be distributed on the same day at their destina- 
tion. 

It follows that the opinion expressed by the RVM in its special per- 
mission of May 8, 1928 that an occasional transport (Bedarfsverkehr) 
becomes scheduled line transportation if the flying is daily at substantially 
the same time is in error. It is doubtful whether the contrast sought 
to be established between occasional transportation (Bedarfsverkehr) and 
line transportation (Linienverkehr) is conducive to clear legal reason- 
ing particularly as the Linienverkehr includes the Bedarfsverkehr since it 
serves the general public. Not only such person as flies at the request of 
an individual flies as needed (nach Bedarf) but also he who is at the 
service of the public but who reserves the decision to himself whether 
or not to make the flight. The Bedarfsverkehr therefore becomes a Linien- 
verkehr only when it is first at the service of the public and secondly is 
conducted with such regularity and frequency that the public can rely on it. 

Since the conditions of the special permission are contrary to those 
granted to the company in the principal permission they could not legally 
function to spell out section 32 Ziffer 5 of the LuftVG. Nor can it be 
successfully contended that they amount to a partial revocation of the 
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principal permission. Even though such a partial revocation may be possible 
it must be in express language. That was not the case here. 

It follows that the defendant must be acquitted. 

Even if the conditions of the special permission and its interdiction of 
transportation of persons and property over the route Leipzig/Mockow- 
Berlin are narrowly construed to refer only to transportation in public line 
transport and if, further, this construction is considered as not being in 
conflict with the principal permission, the conviction of the defendant on 
the basis of the LuftVG cannot be maintained. 

Defendant between April 23, 1928 and July 21, 1928 transported freight 
daily except on July 12 in accordance with a contract with a Berlin evening 
paper by taking the papers destined for Leipzig and Plauen after they 
arrived at the Templehofer Platz at Berlin daily to Leipzig and Plauen, 
the papers being regularly accompanied only by the messenger ot the pub- 
lisher. Since this transportation was not open to the public, but was limited 
to the Berlin publisher referred to, no public transportation and hence no 
Linienbetrieb existed on the route. 

Nevertheless the transportation of persons could have the effect of 
creating a Linienbetrieb. But not so in this case. 

No reasons need be stated why the transportation of the messenger 
who accompanied the newspapers did not make the operation a public one. 
It is true that on some days other persons have been transported. It does 
not follow from this that the general public had a transportation opportun- 
ity in the sense of a Linienbetrieb. There was regularity only in regard to 
the newspaper freight. Under the contract with the publisher this was the 
only freight which must be transported regularly. Its volume, which would 
naturally be variable, would determine whether other passengers outside 
of the messenger could be transported. If they were transported, it was 
a matter of luck. It follows that the transportation of persons, even 
though it was not subjectively limited, lacked the essential element of 
regularity though such regularity was present in regard to freight trans- 
portation which, however, for other reasons was not a linienbetrieb. 

The fact that the published timetables available at the travel agencies 
contained a reference to the route Berlin-Leipzig and return is of no con- 
sequence, for the tables expressly contained the annotation as needed 
(bedarfsmaessig). This annotation aside from its ambiguity already 
mentioned makes it certain that on the route there could be no question 
of the punctuality and regularity necessary in a linienbetrieb. Even though 
it may be true that timetables are evidence that the route is operated in 
the public linienverkehr this conclusion is rebutted by the annotation 
bedarfsmaessig. Only the actual operation of the line on a particular route 
is decisive on the question whether a linienverkehr in regard to either 
persons or property exists. 

Defendant therefore has in no way violated the conditions of his per- 
mission within the meaning of section 32, subsection 1, line 5, of the 
LuftVG. 

It remains to inquire whether he has violated the postal law of October 
1871, and its amendments, by helping political papers, appearing oftener than 
once a week, to be transported from a city having a postoffice to another 
city also with a postoffice without using the mail for this purpose. 
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The question whether this transportation is within the provision of 
the statute concerning newspaper freight accompanied by a messenger need 
not be considered. (Compare RGStr. Vol. 19 p. 108, Vol. 35 p. 220, Vol. 
37 p. 101, 389, Vol. 38 p. 136, 138; JI”. 1911 pp. 857, 858; KG. pp. 118, 117; 
Bay Obst. LG. Str. Vol. 10 p. 271; Niggl. Postal Law second edition, 
Stuttgart 1928, section 2 annotation 4; Stenglein-Schneidewin strafrechtl. 
Nebenges. 5th edition, Volume 1, p. 305). That defendant is not to be 
prosecuted under this law follows from the fact that the directors of the 
mail at Berlin-Charlottenberg have discussed the matter in a letter of 
January 7th, 1929 and decided not to prosecute. The public prosecutor, 
however, can act in a postal case only when the directors turn the matter 
over to him or when the defendant moves for a judicial proceeding (sec- 
tions 35 and 42 PostG. compare Niggl. a.a.O. introduction to section 33, 
annotation 4, p. 114). A criminal prosecution therefore under section 34 
of the postal law presupposes action by the post directors as a necessary 
condition. (Stenglein-Schneidewin strafr. Nebenges. 5th edition, introduc- 
tion to section 34 Postg. annotation 1, Vol. 1, p. 310). 

The conviction of the defendant must therefore be reversed and de- 
fendant must be acquitted. 


(2) Judgment of the Seeamt Stettin! 
August 13, 1930 


1. A seaplane which, by propellor trouble, is forced down on 
the water and reaches it in a condition to continue its trip on the 
water is a merchant ship (Kauffahrteischiff) within the meaning 
of section 2, subsection 2, of the statute in relation to investigating 
mishaps at sea. 


2. Neither the owner nor the pilot of a seaplane is liable 
where a hidden defect in the propellor makes necessary an emergency 
landing at sea. 


3. A pilot on a seaplane which has been forced down on the 
water, whose education and experience as a sea-going man are 
quite limited, is not guilty of negligence because of his insufficient 
observation of the sea and the wind and his failure to use oppor- 
tunities to transfer the passengers to nearby ships. 


Facts 


The cause of the accident of the aircraft “Dornier Wal D 864” which 
belonged to the German Luft Hansa and happened at Bornholm on July 
7, 1930 was principally due to the fact that the propeller broke (probably 
because of hidden defects) and that an emergency landing on the water 
became necessary. After drifting for a while the seaplane finally capsized. 
management in the matter was not guilty of negligence. 

The means adopted to save the passengers were adequate. The as- 
sistance rendered by the Danish motorboat “Maja” was particularly entitled 
to recognition. It would be fitting if the German Reich would compensate 
the crew of the Maja. 


The equipment of the seaplane with emergency apparatus was insuffi- 
cient. 





1. Reported in 1 Archiv fiir Luftrecht 54 (1931). 
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The seaplane, whose home harbor was at Stettin-Altdamm, on July 7, 
1930 left the port at 2 P. M. destined for Stockholm. The persons on 
board were the pilot, the mechanic, the radio expert and five passengers. 
It also carried mail. 

The pilot testified that the weather report was favorable and prog- 
nosticated improvement and cessation of the winds. He based his testimony 
nerely on the weather notice handed to him. The notice stated that the 
wind was between strong and stiff and was to be expected from W-WNW. 

When the coast was past at Misdroy at 2:28 P. M. the customary 
notice was given by the plane. The altitude was only 30 feet because, 
according to the pilot, seaplanes at such an altitude travel much better. 
At 5:10 the mechanic noticed that the rear motor accelerated. He choked 
it off in order to avoid the danger of fire. He saw that the propeller.con- 
nected with such motor had disappeared. Parts of it had gone through 
the upper deck. The gasoline tank and the generator had been so damaged 
that they were useless. The pilot at once determined to bring the plane 
down and succeeded completely. The sea was going 2 to 3 and the wind 
came from the northwest. The plane was about 20 knots south of Due 
Odde, Bornholm. The motor boat “Maja” from Ommel, under the com- 
mand of Captain G. J. was near by. His attention was attracted by the 
distress signal. He at once came and sent out a strong tow line about 
100 yards long. Since the plane had no hook to which to tie the line only 
the second attempt succeeded. It was 4:25 before it could be attached to 
the plane. A so-called “Hahnepot” was also fastened to the tow line but 
did not come into actual use. The motorboat, which also had sails, towed 
hard to the wind in a northerly direction. The towing went well since 
the plane kept steady. The pilot was of the opinion that no danger existed 
and that the cabin was absolutely safe for the passengers. For a short 
time he left his post in charge of the mechanic, went to the passengers, 
explained the situation to them, and had them put on the lifebelts which had 
been inflated. There were 13 such belts on board—more than the entire 
number of passengers and crew. 

The pilot resumed his post while the mechanic took his station so as 
to be able to watch the tow line. He explained to the passengers how to use 
the life belts. Emergency rations were distributed among the passengers. 
An inspection of the hull showed that no water was leaking through. 

At 4:30 the steamer “Theodor” passed the plane at a distance of about 
425 yards. The pilot testified that, since the plane was in the neighborhood 
of land and the weather notice prognosticated an improvement in the 
weather he believed that there was no danger and that, therefore, it was 
desirable to avoid the somewhat risky manoeuver of transferring the 
passengers. For this reason he paid no further attention to the steamer 
which apparently had not slackened its speed. 

Captain B, of the steamer, as well as its first mate L, testified that 
a schooner was sighted shortly before 4 o’clock which was towing a sea- 
plane; that at 4:30 the course was taken toward the schooner and one 
life boat was gotten ready; that the speed was slowed down; that for 
about 20 minutes he was within 110 yards of the plane; that, since no 
signal was given by the latter, he continued his voyage and that the 
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position of the steamer at this time was 54° 42’ North and 14° 55’ East at 
a distance of about 18% knots southwest from the southwestern corner 
of Bornholm. He further testified that it would have been possible to 
save the passengers of the seaplane with the help of the life boat which 
was about 9 yards long, that the seaplane was not pitching or rolling; 
that he did not think that anything would happen to the passengers; that 
he believed they would make land and that otherwise he would have re- 
mained in the neighborhood. He adds that, later, when the weather became 
worse he had some doubts whether the towing would be successful, but this 
was when he was already far away. 

(The portion of the opinion dealing in highly technical language with 
the wind, weather and sea conditions which brought about the capsizing 
of the seaplane and the death of some of the passengers and crew and 
the history of the seaplane itself is omitted). 

The admiralty court in view of the fact that a seaplane was involved 
has investigated its jurisdiction in the matter—there was no order under 
section 2, subsection 2, of the sea disaster investigation law—and found 
that such jurisdiction exists. According ta section 2 of this law sea 
accidents by merchant ships (Kauffahrteischiffe) are the subject of in- 
vestigation by the admiralty courts. The question therefore was whether 
seaplanes are merchant ships within the meaning of the law. The statute 
itself does not clearly define the subject of the investigation. From its 
history and analogies the purpose of the lawmakers to cover all ship 
disasters is clear since the investigation is made in the public interest for 
the purpose of increasing safety in navigation. This main purpose of the 
investigation is present in every sea disaster regardless of the kind and 
purpose of the ship. The definition “merchant ship” means merely all 
ships which are not a part of the navy. (Compare Sassen, The investiga- 
tion of sea disasters § 13; 3 Decisions of O.S.A. 101). This definition of 
the term “merchant ship” has been incorporated into various proposed 
statutes. The construction and purpose of the ship therefore will be im- 
material in the investigation. A seaplane, therefore, as soon as it lands on 
the water whether voluntarily or involuntarily, must be regarded as a 
ship unless it is already a wreck before it reaches the water. This was not 
the case here. D 864 was fully capable of floating and being towed and 
could have even been propelled by its own power through this of course was 
not advisable. 

A finding of the cause of the mishap to the D 864, while it was in 
the air, therefore is, strictly speaking beyond the scope of the investigation. 
However the investigation could be made to cover it because the accident 
to the rear motor affected the capacity of the plane to operate as a ship. 

There can be no doubt but that the propeller broke. The cause of this 
break could not be definitely determined. Since other causes cannot be 
ascertained, it must be assumed that a hidden defect in the material was 
responsible. This defect could not be ascertained by an ordinary inspection 
and might not have been ascertained even by a miscroscopic investigation. 
Neither the owner nor the crew, therefore, is in any manner culpable. 

Since the flight was at a height of 10 yards, an emergency landing was 
absolutely necessary after the rear motor was disabled. The height, how- 
ever, has no casual connection with the accident. Of course the hanging 





DOCUMENTS 591 


aerial could not be used at such a height and in consequence the radio 
apparatus could neither send S. O. S. messages or receive weather reports. 
It might, therefore, be advisable to fly so far as clouds and visibility permit 
at a minimum height of 200 yards. In the present case S. O. S. signals 
could not have been given since the radio apparatus has been made useless 
through the break in the propellers. The means adopted by the pilot after 
the emergency landing to save the passengers were correct under the 
circumstances. It was better to accept a tow line than to drift. The lack 
of a hook to which to fasten the line was a defect in the plane. Valuable 
time was lost before the line could be fastened. The installation of the 
“Hahnepot” was too difficult in view of the situation. But it was not used 
since the pilot thought that it would not stand the stress of towing. A 
proper mechanical device for casting off the tow line (Schlippvorrichtung) 
was not on the plane. Possibly the plane would not have turned over if 
it had been possible to cast off when the danger became apparent. It is to 
be regretted that the pilot did not transfer the passengers to the “Theodor”. 
This decision was doubtless mistaken from the viewpoint of a sea captain 
whose chief duty it is to save the passengers in case of a disaster unless 
there is no doubt of their safety where they are. In this case such a 
measure was the more appropriate since the pilot had to figure that at 
least four hours would be used up in reaching Bornholm and that during 
this time the situation might easily change for the worse. According to 
the weather notice which he had the situation was not as favorable as he 
testified to. That he did not, then and there, reach this conclusion indicates 
that his education as a seagoing man is insufficient. This insufficiency 
explains why he did not ask the passengers whether they wished to be 
transferred to the “Maja” while he naturally would stay on the plane. it 
is to be regretted that there are no directions issued to pilots as to what to 
do in case of an emergency landing at sea. It would be well to issue such a 
direction that passengers under such circumstances must be transferred 
to nearby ships as soon as this is reasonably possible. In view of his 
defective experience as a sailor, the pilot was not guilty of negligence be- 
cause of his insufficient observation of sea and wind and his failure to 
use the opportunities which he had to save the passengers. He placed too 
much reliance on the fact that the Wal seaplanes had shown desirable 
qualities while being towed. It should also not be overlooked that the 
transfer of the passengers could have been accomplished only by means of 
the water which involved a certain risk. 

(The rest of the opinion deals with the recommendation made in 
regard to emergency safety devices and is omitted because it involves no 
points of law). 


(3) Judgment of the Amtsgericht Hamburg? 
November 21, 1930 


An aerial advertiser who does not own the airplane used in her 
advertising and who does not employ the pilot, but who rents the 
plane with pilot at irregular intervals from an airport owner, is 
not responsible for the damages caused to the owner of a horse 
and buggy by the fact that the aircraft, at the direction of her agent 


1. Reported in 1 Archiv fiir Luftrecht 77 (1931). 
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in the airplane, flies low over a street and by abnormal noise 

frightens the horse so that it runs away. She is not a “Flugzeug- 

halter” within the meaning of section 11 of the Luft V. G. 

The plaintiff sets up that defendant habitually conducts her advertising 
business by chartering aircraft at the airport Nordmark and making 
advertising flights with them. He contends that the defendant is an operator 
of aircraft (Flugzeughalter), and undertakes, within section 11 of the 
Luft. V. G., to use aircraft for purposes of competition and therefore is 
liable under section 19 for the damages caused by the aircraft. On June 22, 
1930, while the dirigible “Graf Zeppelin” was at hand, defendant by her 
pilot K had various advertising flights executed particularly for the firm 
Teppichjuster. K descended below 100 meters though the permitted height 
was 400 meters. When the plane flew over the Claus Groth street the 
motor made a most abnormal noise. This frightened plaintiff’s horse so that 
it ran away. Both horse and buggy drawn by it were damaged. 

Plaintiff demands damages. Defendant moves that the complaint be 
dismissed. 

She denies being a Flugzeughalter. She contends that she does not 
constantly rent aircraft, that K is not her pilot, and that K is not in her 
service. She contends that the aircraft was exclusively under the control 
of the Nordmark airport. She denies that the craft flew too low. She 
specifically contends that she would in any case be liable only if the damages 
occurred through an operation mishap (Betriebsunfall) and takes the posi- 
tion that the action of the horse is not a mishap in connection with the 
operation and is not a proximate consequence of it. She says that if a 
horse is restless this cannot be held against the Luftzeughalter. A liability 


under section 831 BGB is denied on the ground that K was carefully 
selected for his task. Finally the amount of damage is put in question 
because the wagon, through the repair, was made more valuable. 

The facts were ascertained at the trial. 


REASONS. 


It must be stated, categorically, that the plaintiff cannot rely on section 
11 of the LuftVG. because no persons were transported. The persons in 
the aircraft were there merely to service the advertising machinery. There 
was also no transportation of property for the machinery used in advertis- 
ing was not transported but merely used during the flight. There was also 
no competitive flight (Flug im Dienste des Wettbewerbs) for such com- 
petition is a competition of aircraft (compare Busse section 11 note 3 b.u.c. 
and section 57 of the LuftVO. of July 19, 1930). 

The decisive question is, therefore, whether defendant was a Flug- 
seughalter within the meaning of section 19 of the LuftVG. This term is 
not specifically defined. Its meaning must therefore be ascertained by 
analogy to the word halter as it occurs in other statutes. As far as known 
the word occurs for the first time in section 833 BGB. It is apparent there- 
fore that such word cannot immediately be applied to the halter of an 
aircraft because the material is used in a different manner. However 
analogies may be drawn with an aircraft. 

The closest analogy is that concerning auto vehicles because they use 
motors to achieve great speed. It should also be considered whether ships 
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furnish an analogy since the purpose of aircraft, like that of ships, is to 
transport persons and goods over large distances and in international 
commerce and aircraft, in their newest form, may do such transporting of 
large masses of material in one plane while auto vehicles will serve more 
in intrastate commerce with less speed and less capacity. Furthermore the 
auto vehicle is dependent on highways while aircraft, like a ship, fly in the 
ocean of air and are exposed to wind and weather like a ship. The newest 
air commerce regulations therefore provide for rules of the road and lights 
in a very similar manner as is the case in regard to ships. 

Viewed from the viewpoint of maritime law the “halterschaft’ is 
equivalent to the “equipper” (Ausruester) mentioned in section 510 HGB. 
An ausruester is one who uses a ship which he does not own either by 
manoeuvering it himself or by putting it under the control of another. 
He, in his relation to a third person, is a Reeder and, as such, is responsible 
under section 485 HGB. The question whether aircraft is used for the 
purpose of gain is of minor importance though it is necessary that some 
use for gain be present. The important question is whether the aircraft 
was used for the defendant and whether she furnished the pilot. She 
did not furnish the pilot for K was exclusively employed by the airport 
Nordmark and was paid by such airport. The defendant rented the 
aircraft with the pilot. It follows that defendant was not, within mari- 
time law, the halter of the aircraft here in question. The question 
whether it was used by the defendant therefore, need not be considered. 

This does not dispose of the case for, according to the weight of present 
day opinion, the conception of a halter is taken from the law of motor 
vehicles (compare Busse note 8 to section 19 LuftVG.). 

In this sense, one who uses the aircraft on his own account and has 
considerable control over it is a halter. The operation is on his own 
account as a rule when economic gain is gotten from the aircraft and the 
costs of storing, upkeep, and manning the craft is borne by the one claimed 
to be the halter. It is not necessary however that the halter bear this 
burden alone. One may be a halter though another bears the major 
portion of the financial burden. The relationship of a halter is an economic 
and factual one. Whether the operation is' short or long makes no 
difference. The essential matter is the power to control. If an auto vehicle 
enterprise constantly uses the vehicles of another in such a manner that it 
houses, mans, fuels, and repairs the vehicle, it is the halter. (Mueller page 
229) None of these essentials is present in this case. The costs of housing 
the aircraft was exclusively borne by the airport Nordmark, and defendant 
does not bear even a small part of the depreciation but merely pays rent 
which is measured exclusively by the lengths of the respective flights. 
She is not a constant user of the aircraft of the Nordmark airport and is 
not concerned with the housing of the aircraft, the putting in of fuel, etc. 
Last, but not least, she does not furnish the pilot. In this respect she is not 
to be distinguished from an advertising venture which rents an automobile 
and parades the streets with it while the advertising is fastened to the 
sides of the vehicle. Only one matter might incline the mind in the other 
direction, namely, the fact that defendant had the right of direction 
(Verfuegungsgewalt) which is considered as essential. The facts show that 
defendant, through her agents in the plane, gave directions when the 
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flight was to commence, when it was to end and where it was to take 
place. But this is about the same as the condition when land advertisers 
designate the streets which are to be traveled. The decision about the be- 
ginning and ending of a flight does not include any considerable right to 
direct. The decisive thing is that, in both cases, the technical conduct of 
the flight is entirely independent of the will and directions of the renter. 
If the chauffeur of the motor vehicle disregards the rules of the road, he 
is primarily responsible and it is no defense to him that the renter has 
directed him to make a left turn or to diregard a traffic signal. It is, 
therefore, of no consequence that defendant, through her agents, gave a 
special direction to fly low over the Claus Groth street in order that the 
advertising could be seen to better advantage. For keeping the requisite 
altitude the pilot alone was responsible. The defendant had no such power 
of control as ended the control of the Nordmark airport. The defendant 
therefore was not a halter. 

Defendant therefore is not liable. Section 831 BGB does not support 
the plaintiff in his contention, for the pilot K was not in the service of 
defendant but was in the service of the airport Nordmark. 

Questions of causations therefore, need not be considered. 


(4) Judgment of the Sch6éffengericht in Oppeln1 
January 31, 1931 


A Polish military flyer, well educated for his work and experi- 
enced in it, who loses his way under bad weather conditions while 
attempting to fly his plane from one Polish post to another and 


lands in Oppeln in Silesia, without carrying a passport, violates 
the sovereignty of the German Reich and is to be duly punished 
by confinement in jail for two weeks. 


Defendant is accused of having, on January 9th, 1931, in Germany at 
Oppeln, by one and the same act violated the law as follows: (a) That he 
crossed the boundaries of Germany without being in possession of any 
paper establishing his identity. (b) Being a foreigner, that he came within 
the boundaries of the Reich without a pass or other identification papers 
(section 2 pass order of June 10, 1919) (R. Ges. Bl. p. 216). (c) That 
he violated an order made in the interest of public order and security in 
connection with aerial transportation (section 100 of the order of July 19, 
1930) (R. G. Bl. 1 page 363) according to which foreign aircraft may come 
into German airspace only when such flight has been either generally per- 
mitted by a treaty or where a special permission has been obtained. 

At the trial the following facts were established. On January 9, 1931, 
at about 1:30 P. M. three Polish military airplanes flew over Oppeln. 
After twenty minutes, two of them landed in the neighborhood of the 
range of the Oppeln military reservation. The first to land was defendant 
W. Witness M. was in the neighborhood and at once approached the craft. 
Defendant W. asked him: “Is this Germany or Poland?” When M. told 
him that he was in Oppeln, Germany, W. slapped his forehead and said, 
“What have I done?” W. further asked M. about the direction to Kattowitz. 
When this information had been given by M., W. signalled to I., his co- 
defendant, who was still circling in the air to proceed to Kattowitz. 





1. Reported in 1 Archiv fiir Luftrecht 72 (1931). 
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The sentinel stationed at the range had noticed the landing and had 
given the electrical alarm. Corporal S. who was in reserve at once went 
with privates U. and B. to the place of landing. S. demanded of W. that 
he shut off the motor and disembark. W. complied with this request, 
approached S. and said “I am a military flyer.” S. answered: “Of course 
you are Polish. I am sorry but I must arrest you.” While this was taking 
place, the codefendant, I., who had misunderstood the signal given to him 
by W. had landed in the immediate neighborhood. The third Polish military 
aircraft had separated some time previously from the other two craft. I. 
also was arrested and taken with W. to quarters of the post. Neither of 
them had a pass or other equivalent paper, or special permission to fly over 
Germany. All they had was their pilots’ license. W. is first sergeant of 
the first aerial regiment in Krakau. I. is a sergeant of the same regiment. 
Neither of them were armed. Aside from their pilot’s license, each was in 
possession of a military certificate from Graudenz to Krakau and a written 
order covering their mission. No weapons, radio, or photographic apparatus 
were on board. The aircraft were one seaters of the French type “Vibault.” 
Books were found in the craft giving information concerning the craft and 
the meters. The compasses were near the feet of the pilots. They were of 
French manufacture. They were so fastened that they could be turned 
only in one direction. 

Defendants deny that they crossed the boundary intentionally. They 
state that their orders were to take the aircraft from Krakau to the flying 
school at Graudenz and that bad weather and poor visibility caused them 
to shift their course and cross the boundary. They further say that there 
are strict military orders against crossing the boundary, which orders are 
announced to them once a month. 

W. testified that, being the leader, he went to the meteorological de- 
partment of the regiment to get information concerning the weather. He 
found out that the wind was from north-northeast. At 12:30 the start 
was made. Behind Skala, a place about 20 miles north of Krakau, the 
weather became worse. They were in clouds, and even snow, and could fly 
only at a height of 50 to 80 yards and partly not even that high but at 
the height of trees. In consequence of the weather they could not see and 
could not orient themselves with the help of their maps. W., in addition, 
lost his map between the seat and the side of the aircraft. He noticed 
that the wind was very strong and came from the right. In order not to 
come near to the boundary he took his course 20 degrees to the east. 
After some time he suddenly saw a river through the snow and thought it 
was the Weichsel. Since he had been on his way about an hour and was 
flying at a rate of about 95 miles (150 kilometers) this appeared a not 
unlikely conclusion. He realized that he must have completely lost his way. 
He, therefore, looked for an opportunity to land and finally did land at 
Oppeln. Defendant I. stated that his compass, even before the start, was 
not in order. He reported that fact to the mechanic of the regiment. He 
was informed that there was no other compass and that he should under- 
take the flight because it was a simple one. His duty was, as a military 
man, to follow the leader. W. had told him to follow him. It is true 
the general orders not to cross the boundary are superior to such special 
commands. But he did not notice that W.’s craft made any special 
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maneuvers. He, therefore, was of the opinion that they were on the right 
route and, having confidence in W., followed him. Only shortly before the 
landing did he notice that W’s craft maneuvered. He concluded that W. 
wished to get information. He misunderstood his signal and landed along- 
side of him. No reason exists to doubt any of these statements. There is 
nothing to show that the crossing of the boundaries was in obedience to 
military commands. The written orders and military certificate which the 
defendants had on their persons point the other way. Nor should it be 
supposed that defendants intentionally and in violation of their orders have 
crossed the boundary. If this had been the case, they would not have 
landed in Oppeln and certainly not in the neighborhood of the range of the 
military reservation because they would have known that they would be 
arrested and suffer other inconveniences. Even if they, after an intentional 
crossing of the boundary, had lost their bearings they would not have 
landed for the purpose of getting information near a city of considerable 
size but rather in the open country or near a small village. It is true that 
defendant W. soon after the landing asked the question: “Is Bruening 
here today?” He denies asking this question, however. However, the state- 
ments of witnesses S. and B. prove that he made it. It is true that the 
German Reichskanzler was in Oppeln on this particular day. But it does 
not follow, from this question standing alone, that the defendants intention- 
ally crossed the boundary and came to Oppeln. It may also be that de- 
fendant W. asked this question only after he gained the information of 
Breuning’s whereabouts following the landing. Witness M. stated that he 
accused W. of coming to Oppeln because of the presence of the Reichs- 
kanzler. All the other facts do not point toward intentional action. Accord- 
ing to the statements of the expert Police Captain O. there was a possi- 
bility of losing direction. The compass can swing only to the right and 
left. It is therefore possible that it may, on a bad flight, stay in the one 
or the other direction and regain its equilibrium only after flying normally 
for some time. It is therefore possible that W., according to the compass, 
assumed that he was flying east while in fact he was flying west. The 
flight, in fact, was under unfavorable weather conditions. On January 9, 
1931, at noon, snow was descending in the direction of region of the Oder 
which naturally caused poor visibility in the locality. Therefore the court 
is not convinced that the defendants intentionally crossed the boundary 
without permission and thus violated the passport ordinances. There is 
further no sufficient proof that the defendants had the intention “dolus 
eventualis”; in other words, that they did not wish to cross the boundary 
but were conscious that their manner of flight could bring them over the 
boundary and were satisfied with this result if it should ensue. Their 
action on landing is inconsistent with this assumption. 

Passport regulations are primarily police regulations. Their purpose 
is to enable the police to know who is in the country. The police must 
have some control over persons who are not on the list of the Einwohn- 
ermeldeamt. Unwanted elements are thus to be kept out of the country. 
It is recognized that, where penal provisions are principally of a police 
character, mere negligence is sufficient to make the defendant subject to 
punishment even though negligence is not expressly mentioned in the law. 
(Compare R. G. St. 49, 116-118.) This is true in regard to passport in- 
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fractions (Stenglein Treatise on the Penal Law of the German Reich, 5th 
edition, p. 476 line 8). Such negligence is present when the defendant 
does not use the care which he should use under the circumstances, in view 
of his personal capacities and knowledge, and when in consequence he 
has not foreseen the result or, if he has foreseen it, has thought con- 
fidently that it would not ensue. (R. G. St. 56, 349.) The care which 
may be required of defendants is that which may be expected from a fully 
trained military flyer. Defendant W. was, from 1915 to 1918, a pilot in a 
German squadron and flew with numbers 44 and 250. After the war, he was 
a part of a boundary squadron in Kurland, that of Rittmeister v. B. which 
belonged to No. 424 until it was demobilized in the spring of 1922. After 
he, in 1922, had become a Polish prisoner he remained in Poland. He 
acted as pilot of the reserve and enlisted in 1927 in the active flying service 
of the Polish army and became a first sergeant. He has also been active 
in stunt flying. Defendant I. had three semesters of the technical school 
in Sosnowitz. He enlisted in 1925 and served for a time with number 2 
in Krakau. In 1929 he was in the flying school in Bromberg. Then he 
returned to his former command in Krakau and at the time of the landing 
was a sergeant. 

Defendant W. has repeatedly changed his statements in regard to the 
flight. Immediately after his arrest he stated that the compass ceased to 
function at a height of 200 yards and that this forced him to fly north. 
Then the snow forced him to descend. He lost his bearings at Scala and 
proceeded on nevertheless. Later, he stated that when he was about 35 
miles from Krakau he noticed that the compass was out of order and that 
he had gone too far to the left. Still later, he declared that the compass 
did not cease to function at a height of 200 yards but did not function at 
all. At the trial, he stated that the compass functioned and that he con- 
tinued his flight depending on it. Without attempting to determine which 
of these statements is correct, all of them, taken together, justify the con- 
clusion that he knew shortly after ascending while he was still in Poland 
that he was not master of the flight. His maneuver in turning 20 degrees 
to the east was not sufficient to meet this situation. He knew the defect 
in his compass. Then he got into snow which made a normal flight im- 
possible. He should, therefore, have counted the possibility that the direc- 
tion of his flight would be changed and that the compass would not show 
this fact. The result shows clearly that the measures taken by him were 
not sufficient. He could not trust to the compass alone. The court is 
convinced that he as an experienced flyer was well aware of this. He 
knew and so stated expressly, during the trial, that the compass was un- 
satisfactory and that lack of experience was in no manner the reason for 
his loss of direction. He knew that the boundary was near, its crossing 
forbidden, and the wind from the east very strong. It would, therefore, 
have been his duty to land immediately for the purpose of information. 
In view of the proximity of the boundary and the speed of the craft his 
landing one hour after losing his way was clearly too late. If defendant, 
when he lost his way at Scala, had landed immediately he would have 
landed in Poland, for Scala is sufficiently far away from the boundary. 
His position as a military flyer made extra care a duty for the crossing of 
a military airplane is not the same as that of an ordinary plane but is 
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more of an infraction of the sovereignty of Germany. Defendant admits 
that he knew that Polish military flyers had repeatedly crossed the boundary 
and that the German Government had vigorously objected to this. De- 
fendant was fully capable to make an emergency landing. Under the cir- 
cumstances he was guilty of negligence which negligence caused the cross- 
ing of the boundary. He should have foreseen this result. His careless- 
ness continued until the boundary had been crossed. He cannot rely on 
necessity (section 54 Str. G. B.) or that an emergency landing beyond the 
boundary would have meant danger of life and limb. He did not omit 
to land in Poland in order to avoid danger. It should not be overlooked 
that every emergency landing is coupled with some danger and that such 
danger is the same on both sides of the boundary and that danger is a 
part of the soldier’s profession. Besides defendant W. did not previously 
mention the fact that he had executed stunt flights involving greater danger 
than does an emergency landing in bad weather. 


After defendant had passed the boundary without the necessary papers, 
the necessary consequence was that he could not prove his identity by a 
passport or other paper. He should, therefore, not be punished on a 
ground which necessarily follows from his first infraction. Section 31 of 
the Air Commerce Act fixes the fine for infraction of its provisions at 
150 marks, or confinement in jail, unless other provisions of the law inflict 
a greater punishment. It results that the provisions of the Air Commerce 
Act is auxiliary to other laws. Since defendant’s act violated section 1, 
line 1, of the passport regulations of April 6, 1923, it followed that punish- 
ment under section 31 of the Air Commerce Act, in connection with sec- 
tion 100 of the Air Commerce Regulations of July 19, 1930, was not to be 
inflicted. Since the indictment in all the three counts is based on the same 
facts a particular verdict of not guilty in regard to count (b) and (c) 
was not necessary. 

It is therefore established that defendant W. on January 9, 1931, 
crossed the boundary without a passport or other identification. He there- 
fore is punishable according to section 1, line 1, of the passport regulations 
of April 6, 1923. 

No negligence has been established against defendant I. It is true that 
he, also, is a well schooled military flyer from whom a high degree of 
care may be expected. But he was under the command of the other de- 
fendant and, in duty, bound to obey such command. W. being a pilot of 
long experience and reliability, I. was justified in trusting him. Flying 
behind the leader in mist and snow alone would require a considerable 
degree of attention. If it could be established as against I. that he had 
sound reasons for believing that the course had been lost, he would, indeed, 
have been obliged to take measures to prevent a crossing of the boundary. 
Since, however, his statement that he knew of the fact that the course had 
been lost only shortly before the landing cannot be disputed, he must be 
freed on the ground that no case has been proved against him. 

If only the degree of guilt of defendant W. were to be considered 
even though his negligence was not inconsiderable a fine would be the 
proper punishment. However, the consequences of his act must be con- 
sidered. These are considerable. The crossing of military aircraft causes 
mutterings of the population and when it occurs in upper Silesia, has the 
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tendency to complicate the German-Polish relations which are already com- 
plicated enough. Defendant’s act might easily have led to mob violence 
which would have caused heavy damages to the German Reich if the 
German soldiers had not intervened. The court therefore is of the opinion 
that only imprisonment is adequate as a punishment. (Section 27b Str. G. B.) 
This has been set at two weeks jail and according to section 60 Sir. G. B., 
since defendant, pending the trial, spent two weeks in jail he has already 
paid the penalty. Costs are regulated by sections 465, 467 Sir. P. O. 











COMMENTS AND DIGESTS 


AvIATION—COMMERCE—TAXATION BY STATE OF GASOLINE UseEp IN IN- 
TERSTATE COMMERCE.—Plaintiffs operate an air transport business from points 
within the State of Oklahoma to points outside of that State, and at the 
same time operate an intrastate transport business wholly within the State 
of Oklahoma, it being admitted that the two lines are so interdependent and 
intermingled that the interstate lines could not be maintained efficiently 
without the intrastate line. Plaintiffs bring this action to restrain the de- 
fendant, as State Auditor, from collecting the state excise tax of four cents 
per gallon on all gasoline consumed within the State, it being contended 
by plaintiffs that the statute imposing the tax is unconstitutional as being an 
invasion of the exclusive right of control over interstate commerce vested 
in Congress. Held: granting a permanent injunction, that the statute is 
unconstitutional and void as applied to air transport companies engaged in 
interstate commerce, and that the intrastate line is so mingled with, and 
interdependent on, the interstate lines that the gasoline used in the intra- 
state business likewise is not subject to the tax. United States Airways v. 
Shaw, State Auditor, 43 Fed. (2d) 148 (Okla., Aug 13, 1930). 

All of the Congressional power to regulate interstate commerce is given 
to it by U. S. Const., Art. I, § 8(3), wherein it is said: “Congress shall 
have power . . . to regulate commerce . . . among the several 
States . ’ Van Winkle v. State, 27 Del. 578, 91 Atl. 385 (1914). 
Generally, it is beyond the power of the States to burden, prohibit or in- 
terfere with interstate commerce: Rosenberger v. Pacific Express Co., 241 
U. S. 48, 36 Sup. Ct. 510, 60 L. Ed. 880 (1915); or rights flowing directly 
therefrom. Circular Advertising Co. v. American Mercantile Co., 66 Fila. 
96, 63 So. 3 (1913). The interference must be direct and substantial and 
not merely incidental. Hendrick v. Maryland, 235 U. S. 610, 35 Sup. Ct. 140, 
59 L. Ed. 358 (1914) ; Austin v. Tennessee, 179 U. S. 343, 21 Sup. Ct. 132, 
45 L. Ed. 224 (1900). It is generally held that taxation of interstate com- 
merce is a burden and not a mere regulation, regardless of the purpose. 
Kansas City, Fort Scott & Memphis Ry. v. Kansas, 240 U. S. 227, 36 Sup. 
Ct. 261, 60 L. Ed. 617 (1916). It may well be contended, therefore, that 
the tax in the instant case was a direct and substantial burden on inter- 
state commerce and not to be justified when imposed by a State. This con- 
tention is sustained by the leading case of Gloucester Ferry Co. v. Pennsyl- 
vania, 114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158 (1884), wherein it was 
held that a State could not impose an excise tax on the privilege of carry- 
ing on interstate commerce within its limits, the tax being in effect a direct 
tax on the commerce involved. It is maintained that the court in the 
instant case was correct in holding the tax to be an excise tax, although 
levied on all gasoline “consumed,” as when a tax is laid on certain goods 
as marked out by their use the tax is in effect on that use, the intent to 
tax that use only being indicated by the levying of the tax only on that 
part of the particular goods engaged in that use. This excise tax must 
be distinguished from a property tax, it being admitted that a State may 
tax property having a situs within its limits. Pultic Mining Co. v. Massa- 
chusetts, 231 U. S. 68, 34 Sup. Ct. 15, 58 L. Ed. 127 (1913): Western Union 
Telegraph Co. v. Attorney General, 125 U. S. 530, 8 Sup. Ct. 961, 31 L. Ed. 
790 (1888). In the case of Helson v. Kentucky, 279 U. S. 245, 49 Sup. Ct. 
279, 73 L. Ed. 683 (1929), where a State placed a tax on all gasoline used 
or consumed within the State, it was held that the tax, when applied to 
gasoline used by a ferry company in running boats from one State to 
another was invalid as a violation of the exclusive power of Congress over 
interstate commerce. This case, it is submitted, is directly in point with the 
instant case and was properly taken as controlling by the instant court. 
This case has also apparently been the authority for the holding in the 
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more recent case of Western Air Express, Inc. v. Welling, Secretary of 
State [1931], 231 C. C. H. 2005 (Utah, 1930), wherein the Utah Court 
enjoined the collection of a state gasoline tax on gasoline used by the 
plaintiff company in interstate commerce. Many other States have statutes 
similar to that in the instant case, and these statutes may be divided into 
four classes. (1) Those that are a direct tax on the gasoline as property, 
when located within the State. It is submitted that in such cases the statutes 
will be held valid under the general principle that a State may tax property 
having a situs within the State although such property is engaged in inter- 
state commerce; (2) those imposing a tax, as in the instant case, on the 
consumption and use of gasoline. It is contended that in this class of cases 
the statute will be held invalid as being an excise tax on interstate com- 
merce. The United States district court for New Mexico in the case of 
Mid-Continent Air Express Corp. v. Lujan, Comptroller, 47 Fed. (2d) 266 
(D. C. N. M. 1931), on facts similar to those of the instant case, held such 
a tax to be an unlawful interference with interstate commerce. The same 
result has been predicted under similar statutes in Opinion of Attorney 
General of Michigan to Secretary of State [1931], 231 C. C. H. 1501 § 3002 
(Oct. 17, 1930), and in Opinion of Attorney General of Illinois [1931], 
231 C. C. H. 2002 §5004 (Dec. 8, 1930), wherein it is also said that under 
such a statute the provision for collecting the tax and refunding it to com- 
panies engaged in interstate commerce does not amount to an interference 
with interstate commerce, but is a reasonable method for the prevention 
of fraud. An interesting statute of this nature is that recently adopted 
by the State of Arkansas: Senate bill No. 88, § 6 [1931], 231 C. C. H. 2010, 
2011-2012 (1931) 2 Journat or Arr Law 220, 222-223, § 5020; wherein 
provision is made for the refunding of the tax to certain exempt air trans- 
port classes, among which is “any established interstate airline operating 
on a regular time schedule.” The use of the word “established” in this 
statute would seem to be open to objection. (a) It may mean “lines now 
operating,” as distinguished from those entering the field in the future— 
an interpretation which is clearly open both to practical objections, since 
it fails completely to cover the field, and to constitutional difficulties under 
the equal protection clause. (b) The word may be used as an unnecessary 
synonym of “operating on a regular schedule.” But, it is submitted, it is 
doubtful if any discrimination between airlines “operating on a regular time 
schedule” and lines not so operating can be maintained. Query: Suppose 
the airline makes only occasional interstate flights on a temporary schedule? 
Can the tax apply to the gasoline used therein? It is submitted that con- 
stitutionally it cannot, but under the statute the airline clearly would be 
liable for the tax. (3) Those wherein the tax is imposed on the sale of the 
gasoline. It is contended here that the statute will be held valid, as a sales 
tax is to be considered as a tax on the dealer and not on the consumer. 
Orange County Oil Co. v. Amos, State Comptroller, 130 So. 707 (1930) ; 
See: (1930) 4 So. Cal. L. Rev. 417. That this will be the holding in such 
cases is expressed in Opinion of Attorney General of Florida [1931], 231 
C. C. H. 2002, § 5005 (Nov. 25, 1930, Nov. 26, 1930). (4) Those wherein 
the statute imposes a tax on the storage of gasoline in the State. A con- 
flict is to be expected in this class of cases. In Opinion of Attorney General 
of Florida [1931], 231 C. C. H. 2014, § 5023 (Dec. 19, 1930), it is said 
that the Florida storage tax would not apply to gasoline brought into the 
State and stored there for use in interstate commerce; while in Opinion of 
Altorney General of Alabama [1931], 231 C. C. H. 2003, § 5006 (1930), in 
discussing a similar tax statute, it is said that the fact that the gasoline is 
sold to air transport companies is immaterial since the interstate character 
of the gasoline has been lost by the storage within the State. It is con- 
tended that this is the logical view, as, having lost its character as interstate 
commerce, any tax laid on it may be justified, either as a property tax or as 
an excise-storage tax. The upholding of such a statute, however, must be 
based on a clear finding that the gasoline has lost its character as interstate 
commerce by the storage within the state limits, the tax then being similar 
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in nature to a sales tax, imposed on the one storing it, and having no relation 
to the intended use. For a further discussion of the principles involved 
herein see, William K. Tell, Taxation of Aircraft Motor Fuel, (1931) 2 


Jour. or Air Law, 342. 
Cartos R. MANGHAM. 


CoNSTITUTIONAL Law—StaTE Air TRAFFIC REGULATIONS—CONSTITUTION- 
ALITY OF AS APPLIED TO FLIGHTS WHOLLY INTRASTATE—A New York statute 

. Y. Gen. Bus. Law (Cahill’s Consol. Laws 1930, c. 21), § 245(7)J 
establishes a local height of flight rule for that State. Defendant was 
charged with a violation of this rule during an intrastate flight. He de- 
murred to the information, on the ground that the statute was unconstitu- 
tional as an interference with the Congressional power over interstate com- 
merce. Held, that since (1) statutes must be construed so as to sustain 
their constitutionality if possible; (2) defendant was not engaged in any 
type of “commerce”; (3) defendant’s flight was wholly intrastate; and 
(4) there is nothing to show that the rule laid down by this statute con- 
stitutes a burden upon, or an interference with, interstate commerce, the 
demurrer must be overruled and the constitutionality of the statute upheld. 
People v. Katz, 249 N. Y. S. 720 (Spec. Sess. Queens Co., March 31, 1931). 

The principles involved in the instant case will be discussed in detail 
in a subsequent issue of the JouRNAL. — 


INSURANCE—INCONTESTABLE CLAUSE—DEATH WHILE ENGAGED IN AERIAL 
NAVIGATION.—Defendant issued its policy, agreeing to pay to plaintiff-bene- 
ficiary, on the death of her husband, the insured, $2,000. The policy con- 
tained clauses providing for forfeiture in case of non-payment of premiums 
and limiting the company’s liability to the return of premiums paid in case: 
(1) the insured, within five years from the date of the policy, should engage 
in any military or naval service in time of war and should die in the service 


within six months thereafter or during the war; (2) the insured should 
commit suicide within one year from the date of the policy; and (3) “In 
the event of the death of the insured arising, in whole or in part, directly 
or indirectly, from engaging in aerial navigation, except while riding as a 
fare paying passenger in a licensed commercial aircraft provided by an 
incorporated common carrier for passenger service, and while such aircraft 
is operated by a licensed transport pilot and is flying in a regular civil air- 
way between definitely established airports.” The policy contained, also, an 
“incontestible clause” reading: “. . . such contract shall be incontestable 
after it shall have been in force, during the lifetime if the insured, for one 
year from the date of the policy, except for non-payment of premium or 
for violation of the conditions of the policy relating to military or naval 
service in time of war.” The insured met his death while engaged in aerial 
navigation under circumstances not within the saving exception of the 
clause in the policy, but after the policy had been in force for more than 
one year. Held, that plaintiff may recover the face value of the policy, 
because: “. . . the effect of the incontestable clause is to select from 
the original conditions of the policy only two qualifications affecting the 
principal obligation of the defendant . . . these two exceptions being 
non-payment of premiums and violation of the military and naval service 
clause. In other words, before the lapse of one year all the conditions and 
qualifications mentioned in the policy affect the agreement of the company, 
but after the policy has been in force for one year only two of these con- 
ditions have any force, and the condition relative to aerial navigation is not 
found among these two.” Leidenger v. Pacific Mutual Life Ins. Co. of 
Cal., 135 So. 85 (La. Ct. of App. June 8, 1931). 

It is well settled in most jurisdictions that “The incontestable clause 
bars every defense not excepted expressly therein saving want of insurable 
interest . . . But the insurer is not precluded from showing that a loss 
suffered was due to an excepted risk, not covered by the policy.” Vance 





COMMENTS AND DIGESTS 603 


on Insurance, 2nd ed., 818. The real problem in the instant case was, thus, 
whether the aerial navigation clause was a condition, made incontestable by 
the lapse of one year, or was an exception from the risks covered by the 
policy. The result reached seems proper, not only in view of the limited 
construction placed on incontestable clauses by the Louisiana courts (es- 
pecially in Brady v. Fidelity Mutual Life Ass’n., 13 Orl. App. 35, cited and 
relied on by the court in the instant case), but also in view of the peculiar 
wording of the incontestable clause itself, which, by making express reference 
to the analagous military and naval service clause, would seem, under the 
expressio unis doctrine, intentionally to have excluded the aerial navigation 
clause from its operation. 


In an earlier case arising in New York, where a more liberal interpre- 
tation of the incontestable clause is adopted, it was held that a rider read- 
ing: “Death as a result of service, travel or flight in any species of air- 
craft, except as a fare-paying passenger, is a risk not assumed under this 
policy; . . .” was not in conflict with, nor affected by an incontestable 
clause reading in the same manner as the one in the instant case. Metro- 
politan Life Ins. Co. v. Beha, 226 App. Div. 408, 235 N. Y. S. 501 [1929], 
U. S. Av. Rep. 92 (1929), (discussed in (1930) 1 Air L. Rev. 150) aff'd, 
Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642 Line 
U. S. Av. Rep. 114 (1930). This case the court in the instant case expressly 
refuses to follow. “<a 


WorkMENn’s CoMPENSATION—AIRPORTS—PILOTS—FLYING INSTRUCTOR AS A 
Person Empioyep IN A “Factory” or “WorKSHOP” WITHIN THE MEANING 
oF THE Act.—Petitioner was employed by the defendant airport operator 
as an instructor, with incidental duties as commercial pilot and as assistant 
to the mechanic in a repair shop maintained by the airport for purpose of 
servicing and repairing planes. He was injured while on a flight with a 
pupil (the Commission finding, against the contention of the employer, 


that he was engaged in instruction at the time of the accident and had 
not, as claimed, deviated from this purpose to pursue another objective). 
The Oklahoma Workmen’s Compensation Act (Okla. Comp. Stats. 1921, § 
7283, as amended by Okla. Laws 1923, e. 61, § 1) sets forth a list of occupa- 
tions to which the Act applies, this list being exclusive. Among the occu- 
pations set forth are: “Factories, cotton gins, mills and workshops where 
machinery is used . . .” These terms are defined by the Act (Okla. 
Comp. Stats. 1921, § 7284 as amended by Okla, Laws 1923, c. 61, § 2). 
Held, that, under the statutory definitions, the airport was a “factory” and 
petitioner, even when engaged in flying, was employed in a “workship where 
machinery is used.” Fort Smith Aircraft Co. v. State Industrial Commis- 
sion, 1 Pac. (2d) 682 (Okla. July 7, 1931). 

A discussion of the problems raised by this case will be presented in a 
subsequent issue of the JouRNAL. 

R. K. 
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NATIONAL REGULATION OF AERONAUTICS. By Charles C. Rohlfing. 
— University of Pennsylvania Press, 1931. Pp. 
ix, 298. 


In setting forth, in clear and readable fashion, the organization 
and very admirable work of the Aeronautics Branch of the De- 
partment of Commerce, the author has rendered a useful and 
valuable service. The subject of national aeronautical regulation 
is treated both historically and analytically. 


An introductory chapter sketches the development of the aero- 
nautic industry and the following two chapters are concerned with 
the historical growth of federal regulation. They trace the ac- 
tivities prior to the war and outline the basic features of the Air 
Commerce Act of 1926. 


Chapters IV to VI inclusive present the organization and 
program of operation of the Aeronautics Branch. Occasionally 
critical, the main body of this material is descriptive in nature. 
For one wishing to understand the administrative routine and 
problems, these chapters will be found particularly valuable. 

Chapters VII and VIII treat the physical aids to navigation 
and the problems of safety—the latter chapter being sufficiently 
detailed to merit careful attention. 

Chapters IX and X discuss state legislation and the legal ques- 
tions of aviation. To the reviewer, they are the most unsatis- 
factory of any in the volume. The preceding chapters are up to 
date; these fail to show the current developments in air law— 
particularly in the fields of legislative activity and the discussion 
of theoretical questions. It is to be regretted that the wealth of 
articles which have appeared in recent months, and which deal with 
problems of air law, have not been considered by the author, It 
is sufficient, in this regard, to indicate that the bibliography—which 
purports to be complete to March, 1931—should announce the 
contents of the two periodicals devoted to air law only for their 
first issues, January, 1930. 

The final chapter offers certain conclusions and recommenda- 
tions and although the author states that “he has seriously attempted 
to refrain from ripping if he did not believe he could suggest re- 
pairs,” it might be pointed out that some of the suggestions—par- 
ticularly those relative to state and federal jurisdiction—are too 
fragmentary for satisfactory, or practical, patching. . 

The bibliography is entirely a selected one, though fairly serv- 
iceable. Numerous errors in the volume show hasty editing, but 
the book, despite the limitations mentioned, will find a place be- 
cause of its readable presentation of a timely subject matter. 

F. D. F. 


[604] 
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Municipat Arrports, By Jos. H. Wenneman. Cleveland: The 
Flying Review Company, 1931. Pp. xxviii, 879. 


Although limited by its title to the rather narrow field of 
municipal airports, this book seems, rather, to be the publication, 
between two covers, of the mass of aeronautical information which 
the author has collected during recent years and which, for sup- 
posed convenience, has been bound into one volume. Instead of 
being a treatise on municipal airports, this volume is a hand-book 
of aviation material—useful, if one is not too greatly misled by it. 

At first glance, one must take issue with the policy of includ- 
ing extraneous material. Enough histories of aviation develop- 
ment, from mythology to 1931, have appeared to make the space 
here taken too valuable for such excursions, Further, one must 
question the insertion of a running account of international de- 
velopment in a book of such limited scope. 

A none too captious critic would suggest that the book might 
well have started with Chapter VII, p. 319, wherein is presented 
a digest of state airport enabling acts. The preceding pages print 
Federal and State laws and regulations, in full, that either are out 
of date (and were when the book was published) or will soon 
be so. State laws that are repealed by legislation of 1931 are 
printed verbatim. (And the digest of legislative trends, given in 
Chapter XXIII, which is a last-minute attempt to bring the state 
laws up to date, does not aid the situation materially.) If 
this documentary material is worth including in this book (and 
the reviewer thinks it is not), it could have been placed in suitable 
appendices. However, there are also included chapters on the 
right of flight, governmental aid, etc., that are not necessary to the 
treatment of this subject. It-is worth noting that, while the 
resolutions of the Milwaukee Legislative Air Parley (February, 
1930) are given in full, those of the First National Legislative Air 
Conference (Chicago, August, 1930) and of the Chamber of Com- 
merce of the United State (regional conferences held during the 
fall of 1930), together with the Proceedings of the Federal Con- 
ference (Washington, Dec., 1930) are not even mentioned. (The 
Washington Conference is, however, mentioned later. See, for 
example, page 471.) 

The chapters dealing with municipal airports contain much 
valuable discussion and suggestions of merit. Chapters XV and 
XVI dealing with lease and agreement forms and business forms, 
respectively, are most serviceable. But unfortunately, these chap- 
ters on municipal airports seem lost in a maze of data of ques- 
tionable kinship to airports. 

References to current periodical literature are scanty and the 
more recent legal articles have, seemingly, been entirely overlooked. 

Considering the contents, the title is unwarranted. But enough 
may be found on the subject of municipal airports to make the 


book worth consulting. 
F. D. F. 
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Air AND AviaTion Law. By William Marshall Freeman. Lon- 
don: Sir Isaac Pitman & Sons, Ltd., 1931. Pp. xi, 163. 


“The object of this volume,” as explained in the author’s pre- 
face, “is to provide a book on the law relating to aviation as it is 
to be found in the Statutes passed by Parliament, and in the vari- 
ous ordinances issued under the authority of the same. It differs 
in this respect from most of the other books on the subject that 
have so far appeared, being in no sense a volume of explanatory 
lectures.” 


The title of this book is valuable only in distinguishing it from 
other works on the same subject. The author makes no distinction 
between air and aviation law, and the only law discussed concerns 
aeronautical law. Of the ninety-eight pages devoted to five chap- 
ters of text material, only twenty-four pages are given to discussion 
by the author. The remainder of the space is devoted to docu- 
mentary material—the CINA convention, the Air Force (Constitu- 
tion) Act of 1917, the Auxiliary Air Force and Air Force Reserve 
Act of 1924, the Air Navigation Act of 1920, and the Consolidated 
Regulations (Air Navigation Order, 1923). Five Appendices pres- 
ent: (a) the Air Navigation Directions, 1930; (b) the Air Navi- 
gation (Investigation of Accidents) Regulations, 1922-1930; (c) 
the Merchant Shipping Act, 1894; (d) the Air Transport (Subsidy 
Agreements) Act, 1930; and (e) the Workmen’s Compensation 
(Aircraft) Order, 1924. 

The compilation of such a wealth of documentary material 
is most useful; but the reader will find little of value in the gen- 
eral discussion—which is so fragmentary as to be, at times, en- 
tirely misleading. In chapter five (the only one that might lay 
claim to analytical discussion), the author deals with the so-called 
legal problems and case law of aeronautics, Questions of air space 
proprietary rights, tort liability, contractual incidents, and criminal 
offenses are partially enumerated, though not explained. As a 
source book for statute law and regulations, the volume serves a 


distinct purpose. 
F. D. F. 


Les AssURANCES AERIENNES. By René Blum. Paris: Recueil 
Sirey, 1930. Pp. xi, 421. 


This study of aeronautical insurance is presented from a three- 
fold viewpoint: economic, technical, and legal. It is the most com- 
prehensive and carefully prepared monograph covering this im- 
portant subject. 

Following an introduction which deals with the history of aero- 
nautical insurance and a description of insurance pools, Part I 
discusses, in six chapters, the technical questions of aviation insur- 
ance. In this section of nearly sixty pages, the following subjects 
are treated: (1) studies made to obtain satisfactory statistics and 
their interchange; (2) classification of aircraft, services and risks; 
(3) administrative bodies controlling aircraft construction and 
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aircraft classification, registration, etc.; (4) studies of accident 
causes; (5) accident statistics; and (6) amelioration of risks. The 
author does not limit his discussion to the French experience but 
offers comparisons with the experience of all the leading countries, 
together with the activities of the international organizations con- 
cerned with aeronautical control. 

Part II, comprising some thirty pages, examines the legal basis 
of aircraft insurance. The first chapter sets forth the sources of 
this law as found in national legislation, treaties and conventions, 
and discusses the work of the various international bodies—par- 
ticularly that of the C. I. T. E. J. A. The second chapter, which 
is on the nature of a survey of the considerations to be taken up 
in Part III, details the characteristics of aircraft insurance and the 
arguments for and against codification. 

Part III, containing two hundred and forty pages, presents a 
very complete study of the different types and forms of aircraft 
insurance. This section, of course, is the most valuable in the book 
since more thorough treatment is given each portion of the sub- 
ject. There are three sub-divisions dealing with (1) insurance of 
aircraft, facilities, and goods; (2) insurance of persons; and (3) 
liability insurance. One chapter, Chapter II, presents the argu- 
ments pertaining to compulsory insurance or guaranties against loss 
—the author being opposed to the principle of “assurance obliga- 
toire.” 

In his conclusions, the author briefly reviews the insurance de- 


velopments in some ten countries. Ten annexes and a bibliograpy 
on aircraft insurance complete the book. 
* 


F. D. F. 


La PROTECTION DES POPULATIONS CIVILES CONTRE LES BOMBARD- 
MENTS. (Consultations Juridiques de A. Hammerskjold, 
Sir George MacDonogh, M. W. Royse, Vittorio Scialoja, 
Marcel Sibert, Walter Simons, Jonkheer Van Eysinga, A. 
Ziiblin.) Geneva: Comité International de la Croix-Rouge, 
1930. Pp. 253. 


In 1929, the German Red Cross placed a sum of ten thousand 
marks at the disposition of the International Committee to provide 
a study, by qualified experts, of the question: “Is it possible to 
lay down precisely the rules of International Law protecting the 
civil population, outside the zone of artillery fire, against bombard- 
ments of any sort or to render these rules more effectual?” The 
present volume presents the eight essays submitted by representa- 
tives of France, Germany, Great Britain, Italy, Netherlands, Swe- 
den, Switzerland and the United States. 

While some of the views conclude in the affirmative, the pre- 
vailing opinion doubts the possibility. Professor Royse, speaking 
tor the United States, concludes that “existent International Law 
does not afford protection against bombardment to the civil popula- 
tion outside the zone of artillery fire. Under the existing rules, on the 
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contrary, civil populations wherever found, regardless of their re- 
moteness from traditional battlefield or zone of land operations, 
can be. subjected to bombardment of military objective. 

In other words, existent International Law does not prohibit the 
hunting down and destruction of military objectives regardless of 
whether they are located in the midst of civilian communities; nor 
does it definitely and positively prohibit even devastation and terror- 
ization.” And, in answering the proposed question in the negative, 
Sir George MacDonogh, the representative of Great Britain, states: 
“The value of aerial bombardment as a weapon of offense is so 
great that it seems impossible to lay down any effective rules for 
the protection of the civil population, outside the zone of artillery 
fire, which are likely to be observed, and it is submitted that the 
only effectual means of protecting non-combatants from the horrors 
of war is by abolishing war itself.” 

On the contrary, Colonel M. A. Ziblin, of Switzerland, answers 
the proposition in the affirmative and offers a proposed convention 
consisting of some fourteen articles for the protection of civil popu- 
lations from aerial bombardment. 

The essays are printed both in the original language of the 
text and in French. No more excellent survey of this troublesome 
problem could be found in any single volume. 

F. D. F. 


Air Power AND THE Cities. By J. M. Spaight. London: Long- 
mans, Green and Co., 1930. Pp. ix, 244. 


Written as a sequel to the author’s “Air Power and War 
Rights,” this book deals, in quite detailed: fashion, with the ques- 
tion of air bombardment. The analogy lesson of naval bombard- 
ments is considered carefully and with abundant illustration, Al- 
though written, seemingly, with an eye to arousing the attention of 
peoples generally to the tremendous importance of air power in 
a “next war,” the author is not carried so far by his convictions as 
to exaggerate unduly in his assertions or predictions, 

The whole book is a sane and balanced discussion of the air 
power and bombardment question. The writer believes that air 
bombardment will be directed almost entirely against military ob- 
jectives (which term is, admittedly, a broad one). The essential 
difficulty is in protecting civil populations where they are housed 
adjacent to military objectives and also the difficulty encountered 
by enemy airmen in actually locating, and then actually bombing 
their intended military objectives. In each case, the author gives 
an abundance of illustrations from the Great War to make clear 
his point. 

Relative to bombing objectives located in urban centers, we 
have this trenchant sentence: ‘Unless conditions have changed 
out of all knowing since 1918, there is no escape from the verdict 
that to bomb factories, barracks or railway stations situated in the 
midst of shops and dwellings is to bomb the shops and dwellings, 
too.” 
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And, with regard to preventing or limiting the bombardment 
of military objectives within cities, he adds: “It is impossible to 
deny a belligerent the right to destroy the potential and destined 
means of his own destruction. Upon that right the rule of military 
objective is based. To accord him the right and at the same time 
to qualify it by allowing only the use of such a degree of force that 
human life cannot be endangered is to make the right a nullity.” 

Having had attention drawn to the possibilities of air power, 
it might seem surprising to find a concluding statement that “air 
power is the great potential disarmer, the great potential war- 
breaker,” but, the author explains, “in the degree in which it (air 
power) recognizes and accepts that call and that destiny, so the 
menace which it holds for cities will grow less.” A conclusion not 
entirely lacking in hope. 

Because of the practical, yet scholarly, way in which the sub- 
ject is handled this volume should not be overlooked in any study 
of the bombardment problem. 

F. D. F. 
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1. Drorr AERIEN (Jan.-Feb.-Mar.) 1931. 


(a) La Souveraineté des Etats sur ' Espace Aérien.1 Amedeo Giannini, pp. 
1-10. 


Sovereignty of states over the airspace was much discussed by jurists 
before the world war under various theories which fell into the following 
groups: 

1. Freedom of the air without restriction (Wheaton, Bluntschli, Pradier- 
Fodéré, Stephan, Nys, etc.). This theory is justified by the very nature 
of the air, an element common to all and one which cannot be confined 
within the frontiers of a state. 

2. Freedom of the air, taking into consideration the right of preserva- 
tion of states. This theory, supported by Meili, in 1908, has some small 
number of adherents (Stranz). 

3. Freedom of the air, except in that which concerns territorial air- 
space necessary for the defense of states (Despagnet, Fauchille, Rolland, 
Bonnefoy, Mérignac, Oppenheim, Ferber, Meyer, van Fels, etc.). Under this 
theory the influence of the analogy to territorial waters is evident. A 
number of authors take as criterion for the extent of territorial airspace 
the range of guns or the maximum height to which aircraft can fly at 
present, namely from 300 to 1500 meters. 

4. Another theory more directly influenced by maritime law recognizes 
sovereignty up to a certain height, considering the airspace in that zone as 
belonging to the land, (von Holtsendorff, Rivier, Pietri, Hilty, von Bar, von 
Listz, etc.). Under this doctrine the height of the zone varies from 50 
meters to an indeterminate altitude defined by the range actually reached 
by guns or by air navigation. 

5. Other authors, (Westlake, Corsi, Gruenvald, Meurer, A. Meyer, 
Catellani, etc.), affirm the sovereignty of states, excepting the innocent 
passage of aircraft, certain ones considering this passage as a servitude. 

6. Finally a group of jurists (von Ullmann, Gollard, Gemma, Baldwin, 
Lycklama a Nijeholt, Scialoja, joined by von L.istz and Gruenvald who 
reconsidered their previous opinions) declared in favor of full and complete 
sovereignty of states over the airspace. 

Scialoja stated that the analogy to territorial waters is false as also the 
analogy to the right of a property owner to enjoy his private property to 
the extreme limits, and he added that to deny absolutely sovereignty over 
the airspace was akin to denying territorial sovereignty. 

Agreement among the jurists was no more possible than agreement 
among the legal organizations which studied the problem. 

Mr. Giannini then describes briefly the endorsements before the war of 
certain of the above theories by the Institute of International Law, the 
Diplomatic Conference of 1910 in Paris, the Congress of Verona, the Inter- 





1. This report was delivered in Italian by Mr. Giannini at the 5th Inter- 
national Congress on Air Navigation at the Hague and is included in the 
Proceedings of the 5th Congress published by Martinus Nijhoff, The Hague. 
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national Juridical Committee for Air Navigation and the International Law 
Association, which varied from freedom of the air to sovereignty. He then 
proceeds to examine actual law on the subject, mentioning the tendency 
toward absolute sovereignty immediately before the war as shown by the 
forbidden zones in Great Britain, denial of flight over its territory by 
France, and the Franco-German agreement of 1913. 

After the war, during which absolute sovereignty prevailed, the Con- 
vention of Paris for the Regulation of Air Navigation reaffirmed in Article 
1 the principle of entire and exclusive sovereignty over the airspace above 
the territory and the territorial waters of a state participating in the Con- 
vention. The same principle prevails in the Spanish-American and Pan- 
American Conventions, and in numerous bilateral agreements. It is likewise 
found in a number of national laws (Great Britain, Italy, Chile, Brazil, 
Spain, United States, Hungary, Czechoslovakia, etc.). Other nations tend 
toward the principle of freedom in varying degrees (Germany, Austria, 
Bulgaria, Jugoslavia, Switzerland, Denmark, Saare), while still others 
(France, Denmark, Estonia, Finland, Switzerland, Norway, Portugal, Soviet 
Republics, etc.) have not directly codified the principle of sovereignty, but 
appear to be guided by it in practice. 

Since the writing of the principle of sovereignty into laws after the 
war, the theorists have been mute, with a few exceptions including Henry- 
Coiiannier who advocates the principle of freedom (Eléments Créateurs du 
Droit Aérien, pages 144-145) as well as Roper (La Convention de Paris, etc., 
Paris, 1930), without alleging the motives for their opinions. However, the 
point of view is completely modified. Formerly, when internationalists be- 
lieved it impossible to control the airspace, the theory of freedom of traffic 
predominated. Pittard (Dominum Coeli, in Zeit. fiir das gesamte Luftrecht, 
1926, Part I, pages 13 et seq.) believes the principle of sovereignty is pure 
fiction, but he advocates freedom with protection for interests of the land, 
and the safeguarding of aircraft against the unlawful acts of the inhabitants 
oi the land. 

De Visscher, who, in “Le Droit International de Communications”, 
(Gand-Paris, ,1923) did not take a definite stand, published a study in 
1926 in Zeit. fiir das gesamte Luftrecht (Vol. II, Part I, pages 4 et seq.) 
which Mr. Giannini considers the most important work to date on this 
subject since the war. In it de Visscher advocates the general rule of free 
air traffic, under a declaration of authority, but he tempers this proposition 
by recognizing certain just demands of states. Sperl (Revue de Droit Inter- 
national Public, XVIII, pages 473 et seq.) wishes to conciliate the theory 
of free air traffic with plenitudo potestatis of states over the air. Cheney 
Hyde (International Law, I, page 331) presents a view similar to that of 
de Visscher. Others could be included in the list to show the different 
tendencies, but partisans of the principle of sovereignty, modified by the 
right of innocent passage, are the more numerous. 

As to the international legal organizations, the Institute of International 
Law in 1927 eliminatéd from its project its preceding formula of freedom 
which had also been accepted in 1911 by the International Juridical Com- 
mittee for Air Navigation. On the other hand, in 1916, the Pan-American 
Aeronautic Federation declared in favor of the principle of sovereignty at 
Santiago, Chile. Finally, a recent official pronouncement was made at the 
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first conference for the codification of international law at The Hague in 
March, 1930, when the Commission charged with the study of the problem 
of teritorial waters reaffirmed the extension of sovereignty of states over 
the airspace above their territorial waters. 

The author then proceeds to examine the views of Henry-Coiiannier 
who severely condemns the principle of sovereignty, claiming that it vitiates 
the whole Convention of Paris. Mr. Giannini finds that no advocate of. any 
of the above-mentioned theories pushes his theory to the limit. Each one 
in reality proposes modifications in the endeavor to reconcile with his own 
opinion the double demand of air navigation and security of states. The 
different theories lead to the same conclusions: under one extreme theory 
the air is free, but each state may limit this freedom within its territory 
for military, fiscal, hygienic and other purposes, while under the other 
extreme theory the state has sovereignty over the airspace, but it may not 
prevent innocent flight. Thus air traffic for innocent ends is assured under 
both theories. 

The author considers the intermediate theories unfortunuate, which on 
one hand follow the analogy to maritime law or on the other hand ‘the 
analogy to private property. He believes that the analogy to territorial waters 
cannot be carried into the territorial airspace because the atmosphere does 
not perform the function of a deterrent as does the territorial water. Also 
aircraft is the more dangerous the farther it is removed from the land, 
contrary to a ship. He believes that private property does not offer a proper 
analogy because property does not extend usque ad sidera but only as far 
as it is practically usable. He quotes Scialoja as follows: “In the definition 
of all private property, utility is a criterion upon which all depends although 
the public right is not limited by the concept of utilization. I would even 
say that as much as private right is limited by, public right is free of all 
consideration of utilization.” 

The ownership of the airspace by states becomes each day more and 
more necessary a protection to liberty and security of life. Absolute freedom 
of the airspace cannot be admitted, and freedom would have to be modified 
by so many restrictions as to make it illusory. Everything leads, according 
to Mr. Giannini, toward making the column of air situated above the 
territory of a state an integral part of the territory, both land and air being 
subject to a single regime of sovereignty. 

But it is objected that innocent air traffic is necessary upon land, sea 
and in the air. Freedom of air navigation is not inconsistent with sover- 
eignty any more than is freedom of passage upon the sea and territorial 
waters. He concludes, therefore, that the principle of sovereignty upon 
which the Convention of Paris is based is not open to criticism, but claims 
that the defects of the Convention are due to the applications drawn from 
this principle. He proceeds to analyze the Convention as to non-participation 
by some of the non-belligerent and allied states, regulations and gurantees 
for participating states, consent of states to be crossed (Article 15, last 
paragraph) international air routes, and the effect upon the strong as well as 
the weaker states. The revision of the Convention by the protocol of June 
15, 1929, remedied certain difficulties, and similar situations were considered 
by the Congress of experts which was held at Geneva in July, 1930. 
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In conclusion Mr. Giannini believes that the principle of sovereignty of 
states over the airspace must be maintained, at the same time permitting 
innocent passage through the airspace, and he advocates preserving the 
principle in the last paragraph of Article 15 of the Convention of Paris as 
adopted by the protocol of June 15, 1929. 


(b) La Circulation Aérienné au-dessus des Mers non Territoriales. La 
Création et la Condition Juridique des Iles Flottantes ou Aéroports 
Flottantes en Haute Mer. Joseph Hild, pp. 11-25.2 


In the very near future we may foresee an organization of international 
air lines over’ the oceans similar to international railroads. Besides the 
great difficulty of management in fogs and the fire-proofing of machines, the 
only remaining obstacles are refuelling and landing on the water in case of 
breakdown or damage. 

Regardless of refuelling experiments in the air, practical results in 
refuelling can only be accomplished at a determined place, either on land 
or upon the sea. Landing upon the water in spite of winds and tides will 
become increasingly possible by the construction of floating islands. Plans 
for “seadromes” were exhibited in 1920 at Paris by Henri Defrasse and re- 
ceived the medal of honor for architecture and the National Prize at the 1928 
Salon. 

The first floating island was announced in January (1930) by the tech- 
nical journal “Batiment et Travaux Publics’, stating that the first artificial 
floating island would soon be placed between New York and Bermuda, and 
another one later on the European route. It predicted the possibility of an 
autonomous city on the sea or a little floating republic which would have the 
advantage of being able to move about and change climate at will. The 
technical details were printed in the journal, but omitted by Mr. Hild 

What law would be applicable to the various acts which may accompany 
aerial navigation over the high seas? 

The Code of the Air mentions the problem only in article 23 which 
states that aircraft finding itself over the high sea or a territory not belong- 
ing to any state, is subject to the legislation of the country from which the 
aircraft takes its nationality. But the application of the law of the flag of 
the aircraft over the sea cannot control cases of collisions between air- 
craft of different nationalities, or between foreign aircraft on floating 
islands, or between aircraft and ships on these islands or on the high seas. 
Nor can the law of the flag control the regulation of secondary damages 
due to collisions or the determination of conditions for rendering assistance 
between aircraft or between aircraft and ships, damages from articles thrown 
overboard, etc. What law will determine police regulation on super-oceanic 
airways and seadromes? What will be the legal status of the seadromes? 

The two concepts which dominate these problems are that of sovereignty 
of the state and legal status of the high sea. 

The doctrine of freedom of the high sea is briefly discussed by the 
author historically, with comment as to the theories that the sea is res 





2. This report was presented at the 9th Congress of the International 
juridical Committee for Aviation held at Budapest, September 29th to Octo- 
ber 2, 1930. For translation of resolutions on this subject passed at the same 
Congress see 2 Jour. Air Law, 48. 
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communis, a heritage common to all peoples, or res nullius, over which each 
state exercises authority as to its nationals and ships flying its flag. The 
author quotes F. Despagnet (Traité de Droit International Public, page 432) 
on the principle of freedom of the sea and the inability to submit the sea to 
the right of property. He refers to the proceedings of the Institute of 
International Law, The Hague, 1927 (Revue de Droit International Public, 
1927, page 318) wherein Francis Rey maintained that if the bottom and 
sub-bottom of the high sea are capable of appropriation, so that a state first 
occupying them may claim title to lay cables, construct tunnels, establish 
beds for fish, oysters, sponges, and pearls, it is none the less possible to 
occupy the surface of the sea. If an artificial floating island should be 
constructed, the surface of the sea would not be occupied, but the island 
itself, 

As to the freedom of the high sea, on the side of res nullius is Sir 
Thomas Barclay, while that of res communis is defended by Lapradelle, 
Niemeyer, Politis, Sir Cecil Hurst and Lord Phillimore, the latter recogniz- 
ing that all states have equal rights of usage on the high sea and that no 
state may invade those rights. 

As to sovereignty, the concept is more and more considered not as 
absolute but as related to the mutual interdependence of states. Fauchille is 
quoted (Traité de Droit International Public, 1922, Part I, page 431) as 
saying that a sovereign state is the sole master of its acts, but it is not free 
to do everything which may be possible. 

The territorial waters along the coasts of a state are subject to the 
right of sovereignty of the state, but there is a difference in the extent of 
the territorial waters whether considered from the point of view of fisheries, 
customs, or police. The standard varies according to the range of cannon, 
the right of pursuit, or a distance fixed by law. 

The status of international straits has also given rise to numerous dis- 
cussions. The author devotes a page to the Convention of Lausanne of 
July 23, 1923, concerning the straits of Turkey, which establishes absolute 
freedom of passage for the ships and also for aircraft of all nations in 
and over these straits in time of war as well as in peace. 

Mr. Hild analyzes the Convention for the Regulation of Air Navigation 
of October 13, 1919, regarding flight over the high sea or over international 
straits by explaining the absence of specific mention of the subject on the 
theory that sovereignty of states extends only to the airspace over their 
territory, their colonies, and territorial waters. He believes that over the 
high sea and international straits the air should be free as a means of 
communication useful to all humanity, with no state establishing a private 
right with respect thereto. 

Cooperation of states analogous to that which resulted in the inter- 
‘national conventions of radio-telegraphy of 1906 and 1912; of uniform 
rules for boarding ships, Brussels, 1910; of safety at sea, 1914; could create 
regulations for floating islands, international refuelling stations, repair, 
salvage, tolls, signals, police and security for superoceanic navigation. The 
author suggests the forming of a permanent commission by the family of 
nations, or the extension of the powers of the Commission appointed under 
the Convention of Paris of October 13, 1919, (CINA) to carry out such 


regulations. 
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“It is desirable that the nations enter into an agreement to determine 
the location of artificial islands before marking out air routes,’ was the 
resolution submitted with the report. This was in vigw of preventing the 
danger of a veritable string of floating islands which might interfere with 
navigation upon the high sea, but of encouraging proper floating stations for 
aiding oeeanic air lines. 


(c) Crimes et Délits a Bord des Aéronefs en Droit International. K. Volk- 
mann, pp. 28-35. 


What law governs crimes and misdemeanors committed in a foreign 
country or by a foreigner on board aircraft above the territory of a state? 

Under international penal law all breaches of law come under the 
jurisdiction of the state in the territory of which they are committed, even 
by a foreigner. The competence of a state to prosecute and judge crimes 
or misdemeanors committed in its airspace depends in the first place on 
whether the airspace forms a part of the territory of the state. 

In the early stages of international air law the doctrine of freedom of 
the air prevailed. If this doctrine is followed, crimes and misdemeanors 
committed above a state should be judged as if committed in territory with- 
out ownership or upon the high sea. But since the war the preponderance 
of legislation has embraced the principle of sovereignty. 

The Convention of Paris established freedom of innocent passage, as 
did other conventions, and rules were formulated for regulating flights by 
foreigners over the participating states, since police provisions of national 
laws extended to foreign aircraft in the airspace. 

The fact that the penal competence of a state as to its airspace has 
not been established is due to the rules of maritime law which have in- 
fluenced air law. There has been an effort to compare aircraft above a 
foreign state with ships in foreign ports, but the legal status of ships in 
foreign ports has not yet been definitely determined. According to a wide- 
spread opinion in the doctrine of international law, ships are considered 
“floating territory” of their state. This theory has some advantages for ships 
on the high sea, where acts are judged by the law of the flag of the ship. 
But this is not because the ship is part of the territory of the state; it is 
because the flag is the most convenient bond when a ship is on the high 
sea. The thesis that a ship on the high sea is subject to the laws of its 
flag is fundamentally pure fiction, for, if a ship is truly a floating territory, 
it would be illogical to deny this status in foreign ports. 

The practice of states with regard to breaches of law committed on 
board foreign ships within the ports of a state is varied. As early as 1806 
an opinion of the Counseil d’Etat declared that France was not interested 
in acts on board a foreign ship when the acts did not touch the security of 
the state or the interests of its inhabitants. The Anglo-American practice 
is otherwise. England submits to British laws all crimes and misdemeanors 
committed on board foreign ships in British ports, but the English courts 
may refrain from intervention, if British interests are not concerned. The 
United States took a similar stand in 1855, according to an opinion by 
Secretary of State Marcy in a communication to Mr. Clay. 

These differences regarding ships in foreign ports have made certain 
repercussions in the law of aviation. 
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In general all crimes and misdemeanors against the security of the 
state flown over and its police laws are punished by the subjacent state, but 
it does not concern jtself with acts against the internal discipline of the 
aircraft. An aircraft is thus chiefly subject to the law of its flag. The 
author quotes the provisions proposed by M. De Lapradelle and accepted at 
the conference of the International Juridical Committee for Aviation at 
Budapest in 1930.8 

A new conception is found in article 5 of the project of the German 
Penal Code which says: “The penal laws of the Reich are in force for all 
acts committed in the interior of the country. Acts committed on board a 
German ship or aircraft are subject to the laws of the Reich, even if the 
ship or aircraft is not at the time of the act within the territory of the 
state.” The submission to German law of crimes and misdemeanors com- 
mitted in foreign territory is evidently based upon the theory that aircraft 
are “floating elements of the state.” If this supposition is not justified, or 
is at least strongly contested, aircraft above a foreign state come under 
the competence of the penal jurisdiction of the state flown over by the 
aircraft. This state may renounce its right of pursuit, for example, when 
the act committed does not concern it. In general a state would confine its 
criminal jurisdiction to its own territory but, using the flag as a tie, it 
would proceed in exceptional cases of crimes committed abroad, and under 
these circumstances would apply not only its own laws but also those of 
the country in question. 

Those who consider ships and aircraft as floating territory of the state 
may object, but they cannot deny that when foreign ships and aircraft 
commit breaches against the security or interests of the state the jurisdiction 
of the latter state prevails. In such circumstances they are not treated as 
foreign territory. It is not logical that a ship or aircraft be considered 
sometimes as territory of the state of the flag and at other times as foreign 
territory. 

The above considerations might serve to abandon entirely the com- 
parison between ships and aircraft and to associate the legal concept of 
aircraft with that of automobiles in international law. If in a Swiss aircraft 
flying over French territory or landed at a French airport a Swiss passenger 
steals the watch of another passenger or strikes him a blow, there is primar- 
ily no difference between the same acts committed in an autobus transport- 
ing passengers from Geneva to Grenoble. The theft or blow would have 
been committed on foreign soil, namely that of France. But aircraft are 
distinguished from automobiles because the former have a nationality as do 
ships. Nationality gives ships a special position from the point of view of 
international law, and enables them to enjoy certain privileges such as the 
right to fish in the territorial waters of their state, coasting-trade, and ex- 
emption from toils. For aircraft, likewise, nationality is a standard for 
participation in international navigation. Moreover there have been associ- 
ated rights and duties of private aircraft with those of ships of commerce, 
and of military aircraft with those of warships. Consequently, it would 
be hazardous to treat aircraft as “floating automobiles”. It would be better 
to apply special rules developed in international maritime law. 


a 





- 3. For translation of the text of these proposals see 2 Jour. or Air Law, 
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Ships of commerce in foreign ports constitute the best basis of com- 
parison. It is then only necessary to discuss whether the legal status of 
aircraft over foreign territory should be associated with the French or 
British practice concerning foreign ships in ports. The English practice has 
the advantage of being more logical and precise. It therefore follows that 
a crime or misdemeanor committed on board an aircraft over foreign 
territory is committed in the foreign state. If that state announces that its 
interests are not concerned, it renounces the rights resulting from its sover- 
eignty, and the law of the law of the flag may enter the case and undertake 
legal pursuit. 

MarGareT LAMBIE. 


2. ArcHiv FUR LuFtrecuTt (April) 1931. 


This new German air law journal contains a short introduction by the 
editor, followed by two leading articles of considerable length, a shorter 
article, the resolutions of the International Law Association at its recent 
conference in New York, four important German cases arising in connection 
with aircraft (a translation of which appears in this issue of the JouRNAL 
or Arr Law) as well as some book reviews and a summary of the laws and 
treaties of Egypt, Argentina, Australia, Belgium, Brazil, Bulgaria, Chile, 
China, Cuba, Denmark and Danzig, dealing with the problems arising out 
of aviation. The editor Dr. Hans Oppikofer, head of the K6nigsberg 
Institut fiir Luftrecht, has made an auspicious beginning of a new law 
journal devoted to air law. It would seem from the contents of the journal 
that he intends to confine his journal to the law of aviation and leave radio 
law to the Archiv fiir Funkrecht. 


(a) Zur Frage der Untersuchung von Luftfahrtunfallen. Dr. Adalbert von 
Unruh, pp. 6-21. 


The author divides his article into ten parts. In the first part he dis- 
cusses investigations of aircraft mishaps from the viewpoint of crime 
detection. In the second part, the general safety policy of such investiga- 
tions is considered. He then shortly discusses the duty of the local author- 
ities to report mishaps. The nations are divided into two groups in regard 
tc the discretion reposed in the body which actually investigates—many 
nations leaving the method almost exclusively to the ‘discretion of the local 
investigators, while others prescribe the procedure with considerable minute- 
ness. In part five, he divides the investigation into its two competent 
elements—namely, the finding of the facts, and the deductions to be 
made from these facts. In part six, the investigations are divided into 
investigations by the police, by commissioners and by local authorities. In 
part seven, the advantages and disadvantages of these various methods of 
investigation are set forth and discussed. Part eight, discusses the particular 
difficulties which arise in connection with police investigations in federated 
states—due to the fact that the police is generally a local body while the 
investigating body should be one constituted by the federal government. 
The hiatus which exists between the investigation itself and the practical 
use of it is made the subject of the ninth part. Finally, the author discusses 
the publicity which is accorded to the investigation in the various nations 
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and states that only England and the Netherlands seem to favor such pub- 
licity and then only under particular circumstances. 


(b) Das Luftrecht der Vereinigten Staten von America in Jahre 1930, 
Dr. Herman v. Mangoldt, pp. 22-40. 


The author divides his article into three parts, namely, (1) Statutes, 
(2) Cases, and (3) Literature. He divides the statutes into federal and 
state and discusses the main trends in both. In obtaining his material the 
author undoubtedly has drawn heavily on the 1930 U. S. Aviation Reports 
though he does not confine himself by any means to this source of in- 
formation. Thus, in discussing the case of McBoyle v. U. S. he notes that 
the opinion by the Circuit Court of Appeals was reversed by the United 
States Supreme Court. The third part discusses numerous law review 
articles and a few books which made their appearance during the year 
1930. The author concludes that the year 1930 did not result in revolutionary 
changes in the law but that progress was noticeable and that there are 
a number of definite points of departure which presage further development. 


(c) Luftrechtliche Arbeiten innerhalb des Internationalen Luftverkehr- 
bandes (I. A. T. A.) Dr. Jur. Hermann Doering, pp. 41-43. 


This short article, as its title clearly shows, discusses the work done 


by the I. A. T. A. 
CarL ZOLLMANN. 





